#P-129,200 7/21/78

Memorandum 78-47

Subject: Study D-39.200 - Enforcement of Judguents {Comprehensive
Statute--Redemption From Execution and Foreclosure Sales)

This memorandum considers the comments we have received concerning

the Tentative Recommendation Relating to Redemption From Execution and

Foreclosure Sales of Real Property (copy attached) which was distributed

in January. Copiles of the letters are attached as exhibits to this
memorandum. We have not summarized all of the points made, so you
should read the attached letters. A complete staff draft of the levy,
notice, and sale provisions of which the tentative recommendation is a
part is attached to ilemorandum 78-46. General provisions are in the
draft attached to Memorandum 78-37.

The tentative recommendation proposes to eliminate the statutory
right of redemption from execution and foreclosure sales of real prop-
erty. Existing law permits the debtor and junior liemholders to redeem
for up to a vear after the sale of the property, a factor which makes
the property highly unattractive to potential purchasers. In order to
give the debtor a chance to save the property by refinancing or other-
wise paying off the judgment, the tentative recommendation would provide
for a 90-day grace period between notice of levy on the property and
notice of sale. This is analogous te the three-month cure period be-
tween giving of the notice of default and the notice of sale under a
deed of trust or a mortgage with a power of sale. The proposed law
would also permit the judgment creditor to collect reasonable costs for
advertising the sale in a manner other than that required by law.

iiost of the 13 letters we received are favorably disposed toward
the tentative recommendation. Two letters, however, found little or
nothing of redeeming value in the propesal. In general, the unfavorable
comments derive from the belief that elimination of redemption will not
in itself result in higher prices at execution and foreclosure sales of
real property. The staff agrees that further revision of the notice and
sale procedures is needed to soften the sacrifice nature of such sales.
Lowever, the staff remains unconvinced that post-sale redemption is

beneficial to most judgment debtors.



totice of Levy

Several letters expressed dissatisfaction with the provisions
concerning pnotice of lewy and notice of sale. (Motice of sale 1s dis-
cussed below.) Iir. Ronald Javor suggests that a notice of levy be
served on the judgment debtor and on the resident of the property at
least 30 days before notice of sale is given. (See Exhibit 10, p. 5.)
Notice of levy is governed by a provision which was not included in the
tentative recommendation. Section 703,310 provides that the levying
officer shall mail a copy of the writ and a notice of levy to the judg-
ment debtor at the time of levy or promptly thereafter. The 90-day
delay of notice of sale under the tentative recommendation runs from the
date of mailing of notice of levy to the judgment debtor. It should be
noted that mailing includes personal delivery pursuant to Section
702,510, In addition, Section 703,310 requires the levying officer to
serve a copy of the writ and a notice of levy on one occupant of the
real property {or post if no one is found) at the time of levy or
promptly thereafter. e believe these notice of levy provisions are
adequate.

Mr. Daniel Reith suggests that notice of levy also be giwven to
persons who have requested notice of sale and te interest holders of
record. (See Exhibit 4, p. 1.) Presumably, these persons are more
likely to be interested in the sale or other disposition of the property
and would benefit by the additional 90 days®’ notice. The staff thinks
this 1s a good suggestion, with the reservation that additional notices
result in additional costs, and proposes to revise Section 703.310
accordingly. In two other lnstances--levy on motor vehicles and vessels
required to be registered and on joint deposit accounts and safe deposit
boxes—-nondebtor interest holders of record are required to be notified

of the lewy,

Hotice of Sale

Hr. Frederick Bailard suggests that the notice of sale provisilons
be conformed to the extent possible with the procedures under Civil Code
Section 2924b(3) for notice of default and notice of sale under a deed
of trust or mortgage with power of sale, {See Exhibit l--a copy of
Section 2924b is attached hereto as Exhibit 14.) The staff believes

that the list of persons to be given notice under Section 2924b(3}(b) is
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overly restrictive in the execution context. For example, paragraph (B)
refers to prior mortgages and deeds of trust which are subject to a
recorded subordination agreement. However, at least as the law stands
now, all prior interest holders, as well as subsequent interest holders,
should receive notice because their interests are required to be paid
off, See Civil Code § 1256; Code Civ. Proc. § 690.31(j). (Other as-
pects of the distribution of proceeds from the sale of real property are
discussed in Memorandum 78-48 relating to the homestead exemption and in
Memorandum 78-46 relating to execution procedures in general.} However,
to clarify a point raised by Mr. Bailard, we have revised a portion of
Section 703.640 in Memorandum 78-46 to make clear that the persons
required to receive notice are those who have an interest in the prop-
erty to be sold and that notice of sale is required to be given only if
the county records indicate a mailing address of the interest holder of

record:

§ 703.640, Notice of sale of real property

(c} Fotice shall be mailed to all of the following:
(1} The judgment debtor.

(2} A person who has requested notice pursuant to Section
702,540,

{3) A person holding an iInterest in the property acquired by
an instrument sufficient to impart constructive notice of the
interest if the instrument is recorded in the office of the county
recorder 50 as to impart constructive notice prior to the date of
levy on the property. Notice shall be mailed to the person at the
address used by the county recorder for the return of the instru-
ment after recording.

. " . .

Two persons find the manner of description of the property in the
notice of sale to be inadequate. ¥r. Richard Wolford is troubled by the
provision of existing law {(continued in the tentative recommendation)
that Inclusion of a legal description of the property is optienal. (See
Exhibit 3.) ir. Javor finds that the option of using a legal rather
than a common description is an impediment to effective notice to per-
sons cother than speculators. (See Exhibit 10, pp. 2, 5-6.) The staff
Proposes to require both a legal description and a street address or

other common designation. If there is no street address or other common
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designation, Civil Code Section 2924f (sale under a power--see Exhibit
14) and Code of Clvil Procedure Section 692, paragraph 3, (presumably
sale after a judicial foreclosure) provide that the name and address of
the "beneficiary" (of a deed of trust) shall be given along with a
statement that directions for finding the property may be obtained by
submitting a written request to the beneficiary within 10 days after the
first publication of notice. The staff proposes to revise Section

702.640(a) as follows:

§ 703.640. Notice of sale of real property

703.640. (a) A notice of sale of an iInterest in real property
shall describe the real property by giving a legal description of
the property and its street address or other common designation, if
any. If a legal deseription of the preperty is given; the wvalidiey
ef the notice iz rot sffeeted by the £aet that the stree address
ef other commen desigratior pivern is ervoresus or emitteds If the
property has no street address or other common designatiom, the
notice of sale shall contain a statement that directions may be
obtained from the levying oificer upon oral or written request
Directions are sufficient if information as to the location of the
property is given by reference to the direction and approximate
distance from the nearest crossroads, frontage rcoad, or access
road,

. @ LI |

Where a levying officer has levied upon and has been instructed to sell
the property, it is more appropriate that he, rather than the creditor,
should furnish the information concerning the location of the property.
It also seems unnecessary to require submission of a written request
within the limited time currently provided by Section 692,

Two persons suggested that the notice of sale be personally served
on the debteor. Judge Jenkins suggests this be attempted first and that
notice could be mailed if personal service could not be accomplished.
(See Exhibit 5.) iir. Javor would require personal service of a notice
of sale on the record owner and the resident and also service by certi-
fied mail. (See Exhibit 10, p. 6.) The staff notes that, under the
draft statute, beth the notice of levy and notice of sale are required
to be served on an occupant of the property if one can be found and that
notice is mailed to the judgment debtor by first-—class wail. We believe
these notice provisions are sufficient.

Mr. E. Stanley Weissburg asks several questibns concerning the

notice of sale. {See Exhibit 2.} The language he cites concerning the
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optional personal delivery of the notice to the judgment debtor has been
removed because the general provision on wailing notice in the draft
Statute provides that, when notice is to be mailed, it wmay be personally
served. Where there are a number of judgment debtors, they should all
be mailed notice, The staff is uncertain about the import of Hr. Weiss—
burg's question concerning the nature of proof of service that will
satisfy the title companies since the draft provides that the levy is
valid notwithstanding failure to mail notice of levy and that the sale
is valid notwithstanding failure to give notice of sale as provided.

The levying officer is liable, however, for damages caused by failure to

give notice of sale.

Advertising for Sale

ilr. Reith wonders if the purpose of the provision regarding adver-
tising in the classified or other advertising section of a periodical is
only to enable the judgment creditor to recover costs of such advertis—
ing. (See Exhibit 4.) That is the only substantive change since pre-
sumably a creditor could take out advertising under existing law; but
the presence of the provision in the statute may also have the effect of
encouraging such advertising. We could add language to the statute
Stating that such costs, if reasonable, are a recoverable cost under
Section 1933.7; this is now stated in the Comment in the tentative

recommendation.

Hr. Beith also expresses some concern that such advertising may be
subject to abuse by embarrassing the debtor or serving as advertising
for the creditor's attorney. We do not know whether this provision
would result in any abuse. Presumably in a particularly egregious case
the creditor would be liable in tort and the attorney involved wight be
subject to discipline. We could add a reasonableness standard or a
requirement that the content of any advertising be dignified if the
Commission feels it is needed.

Mr. Javor would require publication of the notice of sale once a
week for four weeks in the classified section of at least two newspapers
of general circulatiom in the county, one of them being the paper with
the largest circulation. (See Exhibit 10, p. 6.) This would, of
course, increase the costs of selling real property and, accordingly,

increase the liability of the judgment debtor., There is some appeal,
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however, in the suggestion that the notice of sale be published 1n the
paper with the largest circulation. This would, for obvious reasons,
meet with some opposition frow the legal newspapers and smaller papers

of peneral circulation.

Manner of Sale

The tentative recommendation does not deal with the procedures for
sale of property on execution, although the preliminary text discusses
other means of attempting to increase the price obtained at executlon
sales. (See the tentative recommendation, at 10.) Two commentators
found the tentative recommendation to be seriously defective for not
proposing reform of the sale procedures. (See Exhibits 9 and 10.) iir.
William Leifer suggests that sales should not be made for less than S0
percent of the value of the property as appralsed by an independent
agent, (See Exhibit 9, p. 3.) He suggests the procedure in Probate
Code Sections 784 and 785 as an example. (A copy of these provisions 1s
in Exhibit 15.} 1In probate, the decedent's personal representative
appraises liquid assets and an inheritance tax referee appeinted by the
court appraises all other property, including real property. Prob. Code
§ 605. The referee 1s entitled to expenses plus a fee of 0.1 percent of
the first $500,000 and 0,05 percent of amounts over $5300,000, subject to
a 55,000 limitation unless otherwise ordered by court. Prob. Code
§ 609, Mr., Javor suggests, as part of a detailed scheme cutlined in his
letter, that the right of redemption ke cut off only if the sale price
exceads 90 percent of the appraised value of the property. (See Exhibit
10, p. 6.) 1If the price fell below this percentage, the debtor would be
afforded a one-year redemption period. HWr. Javor would alsc permit
overbids within three days after the sale.

As the preliminary text of the tentative recommendation indicates,
the Commission discussed these and other schemes in the course of its
consideration of this topic. Haterial from Memorandum 77-35 discussing
procedures followed in other states is set forth in Exhibit 16 attached
hereto. The Commission may want to give further consideration to these
other procedures. The staff has nothing further to add concerning these
procedures except that a post—sale appraisal on petitiom would be much

less procedurally burdensome than an automatic appraisal in every case,

.



The staff also suggests that the Commission consider adding an antidefi-
ciency scheme for residential property patterned on the Pennsylvania
procedure outlined on page 2 of Exhibit 16.

A major impediment to competitive bidding at execution sales is the
requirement that bidders other than the judgment crediter must pay in
cash or its equivalent. &®#r. Javor suggests that buyers be permitted to
post 10 percent of the amount bid and complete the payment within 20
days or forfelt the deposit. (See Exhibit 10, p. 6.} Dean William D.
Warren, formerly a consultant to the Commission, suggested in a 1974
memorandum concerning foreclosure of real property security interests
that the levying officer be allowed to aceept an amount such as 10 or 20
percent of the bid in cash with the understanding that the remainder be
paid within one wonth or the deposit would be forfeited. 1In 1975,
Section 3693.1 was added to the Revenue and Taxation Code to permit
credit bids at sales of tax-deeded property to private parties. Under
Section 3693.1, a credit bid may be made if the high bid is in excess of
$5,000, in which case $5,000 or 10 percent of the amount bid, whichever
is greater, must be deposited in cash and the balance paid in cash
within 60 days after the auction. Failure to complete payment results
in forfeiture of the deposit. The staff recommends adoption of a simi-
lar provision applicable to execution and foreclosure sales but would

shorten the period for completion of the purchase to 30 days:

§ 703.680. Hanner of payment

703.680. ({a) Except as provided in subdivisiesn subdivisions
(b) and (c), the purchaser at a sale shall pay iIn cash or by cer-
tified check or cashier's check.

(b) The levying officer conducting the sale shall accept the
amount of a bid by the judgment creditor as a credit on the judg-
ment except that the expenses of the levying officer and the amount
of preferred labor clalms, exempt proceeds, and any other superior
claim which is required to be satisfied, shall be paid in cash or
by certified check or cashier's check.

{c) If the high bid is in excess of five thousand deollars
($5,000), the high bidder may elect to treat the sale as a credit
transaction by paying five thousand dollars {$5,000) EEng percent
of the amount bid, whiclhever is the greater, in cash or by certi-
fied check or ﬂashler 's check, and paying the “balance within 30
days from the date of ‘the sale in cash or by certified check or
cashier's check, If the high bidder fails to complete the purchase
within the time allowed the amount paid shall be applied toward
the satisfaction of the judgment and any excess remaining there-

after shall be returned to the bidder.
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Postponement of Sale

ir. Javor suggests that sales should be postponed only upon a show-
ing of good cause to prevent the exclusion or discouragement of ocut-
siders who attend the sale as scheduled. (See Exbibit 10, pp. 2, 6.)
The staff does not believe any change is needed since Section 703.670 in
the draft statute requires concurrence of the judgment debtor and the

judgment creditor to obtain a postponement,

Setting Sale Aside

Mr. Leifer and HMr. Javor suggest that rules for setting sales aside
should be established that provide more protection than the doctrine of
equitable redemption, which requires sowe showing of unfairness, fraud,
or undue advantage In addition to Inadequate price. (See Exhibit &, p.
5, Exhibit 10, pp. 3, 6.) The staff aprees that this is not a very
effective remedy, but we alsc believe that enforcement proceedings
ghould come tc an end some time and not be subject to being overturned
for minor procedural irregularities or for somewhat deficient sale
prices. Of course, the statute could provide the court with authority
to overturn a sale where the price pald was grossly insufficient without
the necessity of showing unfairness, fraud, or undue advantage. And, as
suggested above, the debtor could be afforded the opportunity to peti-
tion for an appraisal after the sale and a court order annulling the
sale if the price was not two-thirds, or three-fourths, or 90 percent of
the appraised value. Some protection would also be afforded by an
antideficiency feature 1ike that available under Pennsylvania law. (See

the discussion in Exhibit 16, p. 2.)

Duration of Delay of Sale

Several persons found the 90-day delay of notice of sale to be too
short. {See Exhibit 9, p. 3, Exhibit 10, pp. 4-5, Exhibit 12.) While
the 90-day figure is arbitrary, it 1s based on the three-month cure
period between notice of default and notice of sale under a deed of
trust or a mortgage with a power of sale. Does the Commission wish to

extend the recommended period?

Relation to Antideficlency Legislation

Mr. G. Michael Grant mentions that a question was raised by members

of his firm concerning the effect of the recommended legislation upon
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the avallability of deficiency judgments and correctly concludes that
the availability of such judgments is not intended to be affected. (See
Exhibit 11,) Professor Edward Rabin, however, suggests that elimination
of statutory redewption might encourage resort to judicial foreclosure
after which the creditor may in certain cases obtain a deficiency judg-
ment, whereas under existing law creditors may opt for the more expedi-
tious remedy of sale under a power of sale and forego judicial sales
which are subject to redemption. (Ses Exhibit 8.) It is iImpossible to
know whether the burden on the courts of having to hear more foreclosure
actions would materialize in any significant degree. Perhaps these
related areas of the law need to be studied. 1In this connection, con-
sider the following remarks of Dean William D, YWarren from the 1974

memorandum mentioned above:

Perhaps the most difficult aspect of revising California
redemption law lies in the relatiomship of the debtor's right to
redeem to his liability for deficiency judgments. Under present
law if the secured creditor proceeds by power of sale foreclosure
there is no right to redeem and, under CCP Sectien 580(d) no right
to a deficiency judgment. 1If the secured creditor proceeds by
judicial action there is a right of redemption and the debtor way,
generally speaking, be subject to a deficilency judgment so long as
it is not a purchase money transaction. hence, if all rights of
redemption were abolished in foreclosure proceedings, the conten~
tion might be wade that there would be no rational basis for
distinguishing between power of sale foreclosure and judicial
action foreclosure with respect to deficiency judgments., Surely
the trustee is able to get as good a price for property as the
sheriff. This might lead to the conclusion that deficiency judg-
ments should be allowed in all non-purchase money secured transac-
tions whatever the method of foreclosure. The proposed Uniform
Land Transactions Act makes deficiency liability depend solely on
whether the transaction is purchase money or not -~ the method of
foreclosure is irrelevant, as is the question of redemption.

Frankly, it is my judgment that opening up the application of
the anti-deficiency judgment legislation In this state -- though
clarification and even recrientation are both needed in the anti-
deficiency judgment area —- is a legislative "can of worms" that
should only be attempted after a full assessment of the positions
of the powerful interests involved -- debtor (labor unions) as well
as creditor (banks, saving and loan associatiemns) interests. 1In
short, T would not recommend at this time legislation disturbing in
any substantial way the present balance in California that allows
tha secured creditor a quick and relatively inexpensive method of
foreclosure (power of sale) at the cost of giving up deficiency
judgment claims (which in residential cases are usually not worth
much) and that allows the secured creditor a deficiency judgment
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only if he goes through the more burdensome judicial action fore-
closure. An economlst might argue that it should be the other way
around; that is, that we should encourage creditors to use the
cheapest method of foreclosure and reward them if they do so, while
discouraging them from using the wore expensive and burdensome
method of foreclosure by action by denying them a deficiency judg-
ment. Hut the AFL-CI0O is unlikely to see it that way.

My personal conviction is that it would be desirable to abol-
ish post-sale redemption in judicial foreclosures and to safeguard
the interests of debtors and junior lien holders by allowing them
to “cure” the default until the time of trial and to aveid fore-
closure sale by paying the selling crediter the full amount of his
claim plus his costs of foreclosing at any point before he sells or
contracts to sell the property on foreclosure. As appears below, I
would make 1t easier for junior lien holders to bid at foreclosure
sales. HKaving a title that is clean and invulnerable to redemption
at the time of foreclosure sale outweighs, in sy opinion, any
theoretical advantage that might result from a three month to one
vear period of redemption. I would hope that any consultant study-
ing this area would consider whether some method wight be worked
out to abolish redemption without stirring up the hornet’s nest of
anti-deficiency law. At present, I see no readily available wethod
of accomplishing this. The traditional relationship in California
between the right to redeem and the existence of deficiency judg-
ment liability, together with the political realities attending any
tinkering with the anti-deficiency judgment legislation, wakes
dealing with redemption law on any rational basis a west difficult
exercise.

The Comaission may want to consider these subjects at some future point,
but we do not believe the enforcement of judgments project should be
delayed just because the law relating to foreclosure, power of sale, and

deficiency judgments merits study.

Multilingual Notices

ir. Javor suggests that notices be required to be multilingual.
(See Exhibit 10, pp. 5, 6.} The draft statute requires the Judicial
Council to prescribe the form of notices. We propose to add a sentence
to the Comment to this provislon to the effect that certain notices
should be written in other languages in the discretion of the Judicial
Council. We do mot want to enact detailed statutory forms in English
and Spanish, such as was done in Section $90.31 (dwelling exemption).
We note that A,B, 2023, a copy of which follows ¥r., Javor's letter, was
amended on June 28 to delete the requirement that the various notices

provided therein be in English and Spanish.



Redemption from Sales to Collect Taxes and Assessments

The tentative recommendation would eliminate the right of redemp-
tion after a judicial sale of real property. It would not affect spe-
cial post-sale rights of redemption arising under the Revenue and Taxa-
tion Code or the Streets and Highways Code. However, in cases where the
taxing authority elects to use the remedies available to general credi-
tors {(as permitted by existing Section 722.5 and continued in draft
Section 702,130}, the tax debtor would not be permitted to redeem after
the sale because the provisions of Title 9 would be applicable. We have
added a statement to the Comment to draftc Section 703.760 {attached to
Hewmorandum 78-46) to make clear that other redemption rights are not

affected.

Purpose of Statutory Redemption

Two writers criticized the statements in the preliminary text of
the tentative recommendation to the effect that the primary purpose of
statutory redemption is to force the purchaser to bid an acount near the
property's fair value--a purpose it is generally admitted has not been
achieved. (See Exhibit 9, pp. 1-2, Ixhibit 10, pp. 2-3.) ilr, Leifer
states that the authorities cited do not support the proposition. e
have reexamined these authorities and believe that they do support the
proposition. The Durfee and Doddridge article concludes after the

excerpt quoted at the bottom of page 1 of iIr. Leifer's letter as follows:

But when all has been sald regarding the advantages in this
direction of the statutory right of redemption, it wust be con-
fessed that these purposes might have been accomplished in a sim-
pler way by a statute requiring a generous lapse of time between
the filing of the bill for foreclosure and the foreclosure sale,
and between notlce of sale under a power and exercise of the power,
a familiar type of legislation. . . . 1If, then, the only purposes
of the redemption statutes are those which we have examined, it
could be said that the statutes are unwise legislation.

It is clear, however, that redemption statutes have another
purpose and effect, that which was aimed at by appraisal and the
upset price, the prevention of the hardship of a sacrifice sale.

And; at page 351, Durfee and Doddridge state:
Tie have seen that the principal purpose of the redemption statute,

and the only purpose which 1t serves in a superior way, is the
encouragement of adequate bidding at the sale,
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ke could also cite the following in the besieged footnote:

The statutory right of redemption was created, in part to give
the mortgagor or other person entitled to exercise the right addi-~
tional time to refinance and save his property, but mainly to put
pressure on the mortgage creditor (usually the chief if not the
only bidder) to bid for the property on foreclosure sale its value,
at least up to the amount of the mortgage debt. [G. Osborme,
Handbook on the Law of Mortgages § 8, at 17-18 {(2d ed. 1970).]

The staff is open to editorial suggestions.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Memorandum 78~24 study 0~39.200
EXHIBIT 1
GIBSON, DUNN & CRUTCHER
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QL Fibt MUMBER

California Law Revision Commigsion
Stanford Law School
Stanford, California 24305

Attention: John H. DedMoully
Executive Secretary

Gentlemen:

I have reviewed your tentative recommendation
relating to redemption from execution and foreclosure sales
of real property. I couldn't agree more with your analysis
and conclusions as far as redemption itself 1s concerned.
However, in going through the proposed changes to the Code
of Civil Procedure, I would like to make a recommendation,

The phrase in proposed Section 703.630(f) "and to
persons holding interests recorded in the Office of the
County Recorder" is vague. Virtually everybody who owns
property has an interest recorded in the Office of the County
Recorder. May T suggest that you try to unify as much as
possible the procedures for a non-judicial foreclosure and those
for a judicial foreclesure and include the provisions for
notification set forth in Section 2924b{(3) of the Clvil Code
which spells out the nature of an interest a person must have
pefore he is entitled to notice of a non-judicial sale.

The comments contained in this letter are my own.
They do not represent those of Gibson, Dunn & Crutcher,

Very truly yours,

4?5L4£Lﬁ /é%idrﬁ*i£~fﬂ;;7

Prederick N. Bailard
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Memorandum 7H-24 Study D~ §9.200

E. StanLey WEISSBURG BXHEBIT

ATTRNMEY AT LAW
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71a! 430 B450

PAEQ HGATH £ CAMUL: HEAL SUITE ©
SAN CLFMENTE, CACFORANIA S32B77
SFiA ADe-G48A

February 14, 1978 meeny to: San Clemente

California Law Revision Uomnlssion
gtanford Law School
Stanford, CA 94305

Be:  Redemption from Execution and
Foreclosure Sales of Real Property

Gentlemen:

Thank you for sending me the above tontative recommendation.

1 believe the proposal is an excellanlt one,

My only inquiry is as to the meaning of and the proof of "delivered

personally to the judgment debtor®. Does this reguire perscnal

service? Wnat if thore are a number nof judgment debtors? What

if their interest may be hostile, soch as 1n the divorce contoext,
or if there may bc a numbor of attorneys?  What kind of proof of
such notice will satisfy the title company?

Very truly yours,
- /fr 4
L . Eay ’
e - ‘f
— /4&-{-{«"4” : / CI{,#‘_.#MQ____ A s
¥, STANLEY wr:*.réém_:;m N
{
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Memorandum 78-24 Study D-39.200

EXHIBIT 3
GIBSON, DUNN & CRUTCHER
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Mr. John H. DeMoully
Executive Secretary
California Law Revision Commission
stanford Law School

Stanford, Califorania 94305

Comments on Tentative Recommendation
Relating to Redemption From Execution
and FPoreclosure Sales of Real Property

Re:

Dear John:

In principle I think the revision of the foreclosure
statute is highly desirable dnd I am very much in favor of
the proposed amendment.

With respect to the form of the wording of the
amendment it seems to me that some further attention might
be given toc some matters. For example, if I read proposed
Section 703.630(b} corre*tly, the inclusion of a legal
description in the Notice of Sale is opticnal. In some in-
stances, such as a city lot, this might work satisfactorily,
but werious problems and confusion could arise in connection
with a street address which actually relates to multiple lots
or parcels. Whether or not all of them are included in the
lien, ambiguity arises as to what the notice actually covers.
This is not an uncommon situation.

)/z/aw(f -

Sincerely,

(O ty 9‘%@/
kRichard H., Wolford
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February 22, 1978

California Law Revision Commission
Stanford Law School
Stanford, California 943

e
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Re: Execution & Foreclosurc Sales of Real Property

Gent lemon:

I approve of your tentative recommendation to substitute

a 90-day waiting period before sale for the present one
year redempiion period after an execution and foreclosurco
sale of real property as neeting the ligitimate needs of
the debtor and junior lienors while enabling the judgment
creditor fto obtain final recovery more expeditiously in
the typical sale in which the judgment creditor is also
the purchaser. T do have a couple of suggestions, howoever.

First, I would recommend that notice ©f the levy be given

Lo any person who has reguested notice and all persons
holding interests recorded in the office of the County
Recorder 90 days before notice of sale could be given, in
addition to such notice of levy to the Judgment debtor as
proposed in subparagraph (g} of vour proposed section 763.630.
Otherwisze, such persous will only have the short 20-day

notice of the date of sale, which would greatiy limit their
apility 1o protect theic interests.

Secondly, T have some concern rogarding subparagraph (h).

If the only purposs of the provision iz to assure that such
advertising wiil be recoverable costs of suit, why not say

s0 1n the code scction? Also, you may want to provide somo
restricticns on the contents of the advertising, to prevent
he use ol such advertising to embarrass the judgment dektor
by including his name or the circumstances of the litigation
and judgment against him. Considering the animosity that
frequently acecompanics litigation, a judgment creditor (and
liis or her attorney) may be inclined te advertise the victory,
as much for persocnal az judgment satisfaction purposes.

Yo change the subject, in your annual report 1 noted that vou
will be undertaking a study of certain problems that have
arisen in community property law with the provision for egual
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manayemnent and control by hushand and wife. A problem thatl
exists but has net boen addressed Ly fegrl scholars to my
knowicdge is the guestior of whether a creditor should bLe re-
gquired to sue and rouover Gwlgment auyainst both husband and

vife in order Yo Jlevy o Lhe commurity property for a con-
tractual obllgotion incurred by one Ypouse during the warriage.
This prescnis s=arious gquestions ol due process to the non-
contraciing spoute, azs he ov zhe may have no ppportuniby to
defend Lf not named as o party, and would theroby lose his or

her interest in the community properiy. I have a case that
1llustrates Lhe point. tusband and wife were engaged in dis-
selution prococdings, and whole soparabted the wile incourrod
substantial atrvorney's fees and accounting fees in addition to
Lhose which tie husband was ordered lo pay in the dissolution
proceedings,.  The partles Lhoercafter more or less reconciled and
dismissed Che dissotution proceedings,  Although thore was suli-
stantial queslion concerning Lhe reasonable value of the sorvices,
Phe attorneys and accountant obtaired judgment by default agains:
the wile and bave fevied upon and sold real property in bobh
names as community property. Jo o dhis Fairey

Vory brualy yours,

Da A=

laniel I. Roith
DIR/mk
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I Chambers
Hall of Justice
Thoman M. Jenkine Redwood City, Galifornia 94063
Judge 364-5600

February 23, 1978

Mr. John H, DeMoully

Executlve Secrstary

California Law Revision Commlssion
Stanford lLaw School

Stanford, California ©H305

Dear Mr. DeMoully:

I have received the Tentatlve Recommendatlon Relating
to Redemptlon From BExecution and Foreclosure Sales ol
Heal Property. This is an area whlch I have long felt
needed clarifilcation and understanding. Both 1n the
practice of the law and &3 a Jjudge, this has been an
area ¢of confusicon, to both buyers and sellers.

Thus, I would wholeheartedly support the supgpested
chanpes that have been made in your tentatlve recom-
mendations.

The only place that 1 might have & question is on the
malling of notice to the judgment debior at the address
last known to the judyment creditor, This 1s, of
course, in accord with the usual methods of service,
Here, however, where rlghts are being so serlously
arfected, 1 would prefer a real attempt to meke per-
sonal service and have the mallins only as a secondary
alternative, Obviously, that's difficult, beth to
write and te carry out, but 1t does occur to me.

1 hope thisg is helpful.
Sinbkrely,:‘\

1
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March 3, 1978

California Law Revision
Commission

Stanford Law School

Stanford, CA 94305

Attention John H. DeMoully
Executive Secretary

Dear Mr. DeMoully:

I have had the opportunity to receive and review
the Law Revision Commission’s tenative recommendation relating
to redemption from execution and foreclosure sales of real
property. Having had the unusual experience of polng to sale
on a judicial foreclosure for a Homeowners Association lien,
1 strongly support the recommendation with regard to foreclo-
sure sales.

My experience with the foreclosure for the Homeowners
Associlation lien was that although I received telephone in-
gquiries from prospective purchasers for the judicial foreclo-
sure sale, when 1 informed them that the sale was subject to
a right of redemption, they guickly lost interest. 1t
guickly became apparent that the only prospective purchaser
was my client. The recommendation which you have made will
not only aid a judement debtor on a foreclosure, but will also
ald the judgment creditor, who, In many cases, as with my
client, does not want to buy the property, but sees no cholce
1f the creditor wants to collect his ot its judgment.

Sincerealy yours,

CKH :nak
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PLEARE REPLY TO
DRARNGE COUMTY OFFICE

JAMER O BHEERARD
DHOR Ml

California Law Revigion Commission
Stanford iLaw Schoogl
Stanford, California 2430%

Tentative Recommendation Relating
to Redemption From Exccution and
Foreclosure Sales of Real Property

Res

Gentlemen:

I have submitted the January 1978 Tentative
Recommendation Relating to Redemption From Execution
and Foreclosure Sales of Real Properiy to the members
of our oiffice who handle real property matters.

They were unanimous in thinking that the
proposed recommendation was good and much preferable
to the present statutory provisions for right of re-
demption from execution and foreclosure sales.

Yours very truly,

f }_u“ -
/ S e U
George R. Richter, Jr.

for SHEPBARD, MULLIN, RICHTER & HAMPTON

KREWSPORT MEACH, CALIFORN A QPAOD
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UNIVERSITY OF CALIFORNIA, DAVIS “ort °

SCHOOL OF LAW DAVIS, CALYFORNIA 95616

March 28, 13978

California Law Revision Commiasion
Stanford Law School
Stanford, CA 94305

Dear Commimsion:

Subject: Tentative Recommendation Relating to Redemption From
Execution and Foreclosure Sales of Real Property

Although 1 am in agreement that the abolitlon of statutory redemption
is probably sound, I am concerned that the Commission’s atudy apparently
did not consider the effect of the antideficlency legisiation in this
context. At present creditors are deterred from using judicial foreclosure
to obtain deficiency judgments. This {8 because judicial foreclosure sub-
jecta the property to the statutory post-foreclosure redemption rights of
the mortgegor. Creditors normally prefer to forego their right to a de~
ficiency judgment and utilize nonjudicial foreclosure under power of sale.

Is it not possible that 1f statutory post-foreclosure redemption is
abolished creditors will tend to use judicial foreclosure to obtain de-
ficiency judgments more often than they do now? Such a development would
put an extrs burden on the courts, as well as place an additional burden
on debtors. If the Commission's proposal to abolish post-foreclosure
tedemption is adopted perhaps we should conaider either (a) limiting or
sbolishing deficiency judgments, at leaet with respect to regidential
property for personal use, or (h) permitting deficiency judgments followlng
nonjudicisl foreclosure. Either coutse would tend to prevent the frequent
use of judicial foreclosure with the consequent additional load on the
courts. Another alternative would be to rewrite the antideficlency legis-
lation sc as to protect more completely homeownetrs from deficiency judgments
while making such judgments more available in the cotmercial context.

1 do not pretend to have the answers to these questions, but I do
believe they require additional study.

Sincerely,

gl 7
z/i)//?/"' J/ //’ "/(:ff/'?-’(.: 7

Bdward H. Rabin
Professor of Law
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April 19, 1978

CALIFORNIA LAW REVISION COMMISSION
STANFORD LAW SCHOOL
Stanford, California 94305

'Re: Tentative Recommendation Relating to Redemption
From Execution and Foreclosure Sales of Real
Property

Dear Friends:

Thank you for sending me the Tentative Recommendation
on the above entitled subject. I do not entirely agree with
either your statement regarding the purpose of redemption statutes
nor do I entirely agree with your conclusions with regard to how
to "improve" the situation. o

A. Contrary to your assertions, the purpose of the
redemption statutes is not primarily to force a purchaser at the
forced sale to bid a reasonable amount for the real estate.

N 1. Your background section lists a number of
articles for the proposition that:

"The primary purpose of statutes permitting
redemption from judicial sales of real property
is to force the purchaser at the sale...to bid
an amount near the property's Fair value.”
pages 4-5 of your comments.

Reading the articles cited, however, [burfee & Doddridce, Redemption
from Foreclosure Sale--The Uniform Mortgage Act, 23 Mich. L. Rev,
§55 B39-41 (1925); Comment, The Statutory Right of Redemption in
california, 52 calif. L. Rev. 846, 848 (1963)] the articles do

not support this contention. In fact, the intent to force higher
bids is merely additional to the other mentioned purposes.

"at first glance, its [the statute'sl purpose
and effect might seem to be merely to give the
mortgagor more time and another chance. It may
be conceded at once that this is one of the
purposes and effects of the state (sic) and
it is not insignificant. One of its important
aspects is that it gives time for refinancing.”
purfee and Doddridge, supra, at page B33
(emphasis added).

-1-



Durfee and Doddridge go on to state that there is another purpose
and effect to encourage bidders to bid higher. Clearly the authors
do not state that the primary purpose of the redemption statutes is
merely to get better money at the sale.

The comment by Darryl A, Hart, cited above in the
California Law Review also does not say that the primary purpose
of the statute is merely to get a better sale price.

In his comment, Hart states, at page 848, as follows:

"Such purposes [of the redemption statute]
include protecting persons who purchase the
property subject to the mortgage, allowing time
for the mortgagotr to refinance and save his
property, permitting additional use of the
property by a hard-pressed mortgagor, and

rcbhbably most important, encouraging those
who do bid at the sale to bid in at a fair
price." (emphasis added)

The quote then cites to the Durfee and Doddridge article and the
case of Christensen v. Forst 153 Cal. App. 2d 465; 314 P 2d 746

{1957}.

In Christensen, the court states as follows:

"The purpose of the statute permitting a
redemption of the property within a limited time
is to protect the debtor and enable him to save
his property by paying the amount for which the
property was sold, with interest and expense." =

153 CA 2d at 471

Further, in the case of Moore v, Hall 250 Cal App 2529
58 CR 70, 73 {(cited by the Commisslon to support the contention
that the primary purpose of the statute is to get higher bids}
that case refers to a prior case Salsberry v. Ritter, 4B Cal. 2d
1; 306 P 24 B97 (1957). In Salsberry the court states in 48 Cal

2d at Page 11:

"It thus appears that one of primary purposes
[not the purpose] cf statutory redemption is to
force the purchaser at the execution sale to bid
the property in at a price approximating its fair
value." (Cites to 23 Micvh Law Review and Durfee
and Doddridge article {emphasis added]).

Clearly the historlcal analysis of redemption statutes
and the cases that rely on the reviews, state that insuring high

bids is only one of many reasons for the statutes. The court in
Moore v. Hill as well as the commission misread Salsberry and the

law review articles.




Since the commission is so interested in the need to
bring better prices to forced sales, why not require that the property
be appraised by an independent agent and require that the premises
be sold for at least 90% of its appraised value such as required
for probate sales? (See California Probate Code Sections 784, 785)
It would seem that the commission should investigate ways of
encourading people to make use of the statute,

B. The proposed "new-improved" 90 day grace period and
sale procedure is illusory and will not produce any better :prices.

In an informative note by Ellen Barrie Corenswet, I Can
Get It For You Wholesale; The Lingering Problem Of Automoblle
Deficiency Judgments, 27 Stan L. R. 1081 {I%975) the author
substantliates the fact that the choice of the resale market the
seller is using to sell the vehicle will affect the sale price.
That 1s, repossessed vehicles so0ld to other commercial dealers will
not bring in as high a sale as a sale to individual consumers.
The ‘article exposes the abuses of auto deficiency sales and
encourages open sales and penalties for non-commercially reasonable
sales. :

Ms. Corenswet's criticism of the court's treatment of
deficiency sales applies to the commissions tentative recommendation.
The recommendation tends to emphasice the notice reguirements of
the sale but fails to scrutinize the resale methods which
consistently result in low proceeds. 1 suggest that the commission
conduct a study similar to that conducted by Ms. Corenswet.

This idea of choice of resale market clearly does apply
to real property. In an article entitled "Beneficiary's Underbid
~--5 Neglected Tool"™, by Benijamin S. Crocker, the author, an
experienced attorney in this field, confirms that in nonjudicial
foreclogsures there really is no competitive bidding that the bids
are generally low, that the beneficiary can offset the debt
outstanding and that the sales are final (emphasis added).
Therefore, the author advises the readers and creditors to bid
-below .the amount owing in the hopes of getting at other secured
collateral that may exist. Evidently there is no difference
between the selling a car and real estate, the choice of market
place will affect the sale price. :

C. The tentative recommendation is really nothing
innovative. The sale of the premises is not subject to competitive
bidding., No where dees the public get real notice of the sale.

The giving of twenty days' notice of sale clearly won't
give any one a chance to know about the property. First of all,
in order to properly sell the house, the owner should have more
time to approach realtors to get the house listed in the multiple
listing. Second, by limiting the grace period to 90 days you
ignore the realities of escrow periods, negotiations, searching
for financing and bad months for selling, etc.

-3



Clearly if a party is having their house executed on,
getting an institutional lcan or any loan within 90 days is remote
if not impossible. Additionally, a buyer, kpowing that the seller
has to sell in 90 days or less will use this to bargain. The buyer
Ts less likely to put the seller in a box if the grace period is
one year.

One of the limiting factors to higher bids at these sales
is the limited notices which are required. At present, notice
requirements do not encourage many prospective purchasers to
participate in bidding for the property. Realtors, the creditors
and/or mortgate and speculators, will certainly be watching the
usual places for notices but the general public will not. The
people who do attend these "noticed" sales will be bidding with
the intent to resell at a profit.

"he Commission failed to recognize this problem and
the tentative recommendation as it stands cannot improve the sale
price much nor has the commission given any support or hope for
such improvement.

The tentative recommendation envisions a resale procedure
identical to that of a nonjudicial foreclosure (Civil Code 2924,
et seg). Yet that procedure has already been shown not to
encourage market prices at foreclosure sales.

It is recommended that the procedure for all forced sales,
including non judicial forced sales, be changed to require an
improved sale procedure sc that the general public is made aware
of and can bid at forced sales.

Encouraging more bidding at these sales may increase the
sale price. By encouraging consumers who intend to live in the
premises to come in to bod also may assure market value. -As long
as the time needed to sell the place is short (i.e. twenty days
from notice to sale) a reasonable sale is illusory.

It almost seems absurd to think that any reasonable sale
can take place after only twenty days of advertising. Each
commissioner who owns a house should consider how fair a price they
could get for their house if they only had twenty days to sell.

D. If one of the purposes of the statute is to encourage
higher sale prices of the premises, then to this purpose another
should be added and that purpose is to guarantee to the debtor
that the debtor will receive the full equity in the premises
after the debts are paid off.

Notwithstanding the Ffact that the debtor has failed to
maintain some obligation, the debtor should not be further punished
by depriving the debtor of any equity remaining after the sale.



E. Setting Sales Aside

It is acknowledged that setting aside sales after
nonjudicial forced sales is almost impossible Smith v. Allen (1968)
69 Cal. 2d 93 96 65 Cal. Rptr. 153, 436 P 2d 65. Therefore
the Commission should include in its proposed recommendation more
established rules protecting the debtor's right with regard to
what facts will allow for setting aside the sale and what minimum
sale prices are required to avoid invalidation of the sale.

Tn addition, the proposed tentative proposal should
include some due process rights for the debtor including a right
to request a hearing at any time, contesting the sale, the
underlying debt (as long as not barred by the Statute of Limitations)
or the sale price. :

It has been argued iha previous ease, that the 90 day
grace period as applied in nonjudicial foreclosures is juris-
dictional and no action may be brought after that time to enjoin
the sale. I strongly disagree and would hope that this point is
clarified in your draft. If, in fact, the commission accepts the
proposition that the statute was created to encourage protection of
homes and to back up the policy against forfeiture (See Civil Code
§§3275, 3369} the commission should add specific rights encouraging
redemption. These additions include allowing the debtor to notice
a motion for installment payments for past amounts due, stays of
execution of the judgment and tax incentives for redeeming,

CONCLUSION:

The commilssion may wish to reconsider its mission in light
of the conflict regarding the real purposes for redemption statutes.
Further the commission should add te the proposed draft to clearly
outline requirements to insure higher bids,

The commission has the opportunity to resolve legal
disputes as to what rights o debter has with regard to contesting
low sales of their premises and converting judgments to installment
judgments.,

I do helieve that where dobtorg are about to lose their
house, 90 days grace pericd is just not enough.  Your proposals
do not really give that much protecticn against loss and yet Fail
to guarantee the best foreed sale price for their home.

Yoyrs truly, h ‘ i
IR - i
\‘.L\ | a‘_[ L I iI E \\ L - i :
S S - e
WITLLTAM H. LEIFER !

WHL: am
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april 24, 1978

My. John H, DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, CAa, 94305

RE: Comments regarding Tentative Recommendation
Relating to Redemption From Execution and
Foreclosure Sales of Real Proweity, #39,220

Dear Mr. Dedioully:

1 have carefully reviewed the aforementioned Recommendation,
many o:f lts sources and ciltations, and similar statutory
schemes, and as a recult of that research and several years
of representing clients with recdemption problemc, believe
that thc proposed solution would work greater hardships on
debtors and be of only minimal bencfit to creditoxs. The
clearest bencficiary would be thc speculative purchaser of
foreclosed proverties. '

Following are comments on the existing statutes, your proposed
statutes, and my suggested alternatives. I strongly urge you
to consider thcse befoie making any recommendaticn to the
Legi=lature,

Exi-ting Statutory Pattern

As noted by thc Recommendation, there is no doubt that there
are serious problcms with the overation of the present execu-
tion, foreclosure, and redemption statutesi most cales are
grossly below market value, and there are few redemptions,
The Commiscion argues that the low sales prices are due to
the threat of redemption; the Commission noticeable fails to
explain the low redempticn rate, Both problems should be
thoroughly analy:ed and confronted before any recommendationr
are made to ameliorate this situation,

a, Low sales prices: The low sales prices cannot be blamed

on the threat or redempticn, Given the phenomenal increase in
the cost of houses in rccent years, one would expcct the sales
price~ to similarly incrcasc--yet, they have generally remained
at the level o) thc debt due. In addition, since so few home-
owners rcdeem, ti would be expccted that the fear of redemp=
tion wouvld be minor and this would drive up prices-=-yet it has
not., Finally,'the sum paid at an execution sale appears to

be an excellent investmcnt--at worst, the buyer receives back
his/her funds, including intercst and expenses) at best, he/she
has a windfall rrofit many times greater than the investment.
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Page 2

If the threat of redemption does not depress prices, what does?
It appears that a more valid focus of blame {(and corrective
attention) are the technical rules of sale (including permis-
sion for postponements), the few speculators who are involved
(due to poor and unintelligible publicity), the limited time
prior to sales for publicity, the poor notice which prevents
debtors/homeowners from soliciting buyers, and the cash-in-
hand reguirements (thus forcing lower prices). It has also
been alleged that certain speculators work together and make
prior agreements as to prices: outsiders are eliminated from
sales due to postponements and other schemes.

b, Brief notice prior to sale: Aalready noted is the problem
of brief notice prior to sale, which detrimentally affects
both speculative purchasers as well as homeowner-soliclted
buyers, MNot only is the notice period to brief to attract
any purchasers other than those speculators who specifically
watch for execution and foreclosure sales, but it is stated
{in both letters and public notices) in such a way as to
confuse anyone other than trained speculators; in particular,
the lack of a common street address reguires time by anyone
to discover the true nature of 'the real property being sold.

cs. _Low rate of redemption:t The low rate of redemption by
homeowners is a critical matter which has not been explored
by the Commission. If the sales prices were reasonabls, a
low rate of redemption would be expected and would be appro-
priate, But, particularly since the sale prices are soc low,
a very high rate of redemption should exist. This low rate
can be attributed to several factors: improper and/or incom=-
prehensible notice of sales and redemptions: inability to
raise sufficlent funds in the 180 to 365 days permitted to
redeem: and purchaser tactics such as wailting for the redemp~
tion period to end prior to moving to evict "homeowners,"
thus cutting-off any defcnse,

Notwithstanding the Commission's reliance on Moore v, Eall
{1967), 250 cal,app.25, 29, which states that the primary
purpose of the right to redeem is to increase the sales price,
a better definition appears in Christengen v, Porst (1957),
153 Cal.App.2d 465, 314 P.248 746, which reviews the entire
transaction and notes,

The purrose of the statutes permitting prop-
erty to be sold at an executlon sale, in order to
make a judgwent effective, 15 to enable the cred-
itor to recover the amount to which he is entitled
under the judgment., The purnose of the statutes
permitting a redemption of the prorerty within a
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limited time i3 to protect the debtor and enable
him to save his projperty by paying the amount for
which the property was sold, with intercst and
expenses (at p. 750)

As this court observes, the primary purpose of redemption is

to protect the debtor by permitting him to regain his property.
Other statutes and cases uniformly resolve conflicts during
the redemption period in favor of the equitable owner (debtor)
rather than the legal owner {purchaser): the debtor may
tender payment at any time during the redemption prriod; the
debtor may collect or have credited to the redemption amount
any use or rents of the property {(House v, Lala {1963} 214 Cal.
App.2d 238, 29 Cal.Rptr. 450);: the equItatle interest of
redemption 1s transferable and may be the subject of a lien
(Ea;sbagg vy Rittg;, 48 cal.2d 1, 306 P,2d 297); and, among
others, an equitable interest of redemption is sufficient to
;uppori a,partition action (HWatson v, Sutro, 86 Cal. 500,

4 P, 172),

On the other hand, notwithstanding the Commission‘s assertions,
the right to set aside a sale a8 a result of unfairnessz and/or
undue advantage is much more limited than suggested; a merely
grossly low price alone is clearly not grounds for equitable
redemption, As noted in SE%th vi Kespler (1974) 43 Cal.App. 34
26, 117 Cal,Rptr. 470, which affirms many years of decisions,
"mere inadequacy of price” 12 not sufficient grounds to set
aside a sale. Instead, there must be manifest unfairness

resulting in gross inadequacy of price and conseguent injury
to the owner,

Any solution to the problem of low prices and low redemption
rates must more effectively protect the rights of the homeowner/
debtor in this transaction, There is no question but that he/she
is not adequately protected at 'present,

4, Prgvegt%on of low prices: The existing statute has no pro=-
tection against low prices at sales, and an unwary creditor
could further lose whatever protection—he foresaw in a lien
against real property} this, of course, is also true as it
effects homeowners, As the Commission notes, there are numer-
ous safeguards on sales in this state as well as others, any

of which would be preferable to the lack of safeguards how
present., Such safeguards would also act to drive up prices

to more reasonable levels,

In short, the efisting statutory pattern offers great benefit
to those willing and able to gamble at executlon/foreclosure
sales, but does little to protect the actual creditors and
homeowhers. A more eguitable balance must be struck in any
legislation intended to correct the present deficiencies.
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C gglon's Recommerded
Stat Pattern

The proposed “reform”" of the forced sale and redemption pro-
cedures by the Commission can be expected to achieve little
besides a small, incremental increase in sales prices and
relatively fixed title, It will clearly increase litigation
with respect to the adequacy of asales price. It will alseo
deprive homeowners of any recasonable opportunity to protect
or regain their homes. It does almost nothing to ensure a
fairer sale or higher sale. prica,

8, Improvement of snﬂe E;;ces. The provision of a longer
period before sale and the exclusion of redemption rights

may have some effect on the sales price, but thi: will be
minimal, There is no assurance that any mors than the same
speculators will be buyingt even at present, the homeownar/
debtor has several weeks to furnish buyers, and increasing-
this to 90 days will have little added effeot. -Similarly,
added advertising, without hetter public contact, will attract
no more prospective purchasers than presently attracted.,

Even the lack of redemption will not assure title, but, in fact,
where there has been a low sales price, will probably increase
litigation over its validity and, eguitably, the courts will
probably grant mere additional equitable redemptions due to the
lack of homeowner protection. Therefore, the exclusion of
redemption will not cause m significant increaae in sales prices.

In addition, there is still no protection against very low
sales prices. As noted by the Retommendation, many such pro-
tective measures exist, here and in other states, and their
cost is relatively minlmll. As far as-adding a cost to the
debtor/consumer, if the sele is proper, the appearance or
hearing will be pro forms and inexpensive; 1f the sale is-
not proper, it is an approprlate time, before title vests, to
ensure lts permanence, '

Finally, there are no steps taken to affirmatively encourage
higher prices, such as those listed balow, 1In those situations
where a minimal number of bidders appear ({particularly where
they often speculate together), not only are they still free to
bid the cost of thc underlying debt, but outsiders, witout
special expertire or funding, cannot enter into the bidding

{or will be excluded by postponements)} and therefore cannot
affect the sales, price.

b, Protection of the Eomgoggerzd!btogs There is nothing done
to assist or_protect the homeowner/debtor. As already noted,
it is doubtful that a significant difference in price will be
obtained at the sale. Ipn addition, since the debtor already
cannot obtain a buyer or £firancing in the period before the

sale qr the 365 days of redemption after the sale, it is incom=
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prehensible how one can assume that he/she can do so within
the 90 days prior to sale (a time when the debtor is probably
in the worst condition of the entire period).

In addition, there is nc action taken to improve the notice

to the debtor as to the sale--even the use of the street address
iz made, essentially, optional. There is little assurance

that the debtor will be able to rcceive, understand, or be

able to react to notice, There is no protection for real
property residents who wmay be purchasing property pursuant to

a land sale contract. Therec is no recommendation as to

elther appropriate sales prices or new guidelines to courts

to protect consumers against unreasonably low sales prices.

in short, the consumer/debtor/honeowner is completely ignored
by the new process. At a time when the Legislature and courts
have increased thelr awareness of and protection of consumers
and debtorsy-adding homestead protection as an exemption,
increasing homestead amounts, considering increasing sale

and redemption notices under the Improvement Act of 1911 (see
attached coiy of bill), etc,-~the Commission proposes to

take a great step backwards in thils process. There are

means tc achleve the ends of thies legislation--and assist

both creditors as well as homeowner/debtors--and any recom-
mendations should be held until both can be done. It is clear
that the Commission has primarily looked only to the credi=-
tor and purchasor in its recommendations and review, and some
modicum of research shou}d be completed with respect to the
potential redemptionar as well before any recommendations are
made to the Legislature.

Proposed Sugge
Forced Sales 4 tions

As I have attempted tc stress, falrness to both creditors

and debtors {(and speculators in real sstate as well) will
reguire a complete overhaul of the sales and redemption system,
The goal of a creditor receiving his/her judgment or money
owed requires either a fair sales price o an achlevable right
to redeem, By concentrating on clearing title to property,
nelther goal is achleved:; by seeking to balante the rights and!
responsibilities of all the parties, both can be achieved,

The following, in non-statutory language, and for purposes of
discussion, are my recommendations for actual reform of the
DProCaess,

The salet There should be a S0-day notice of levy to the
debtor/homeowner!, served by a maxrshall (and, in the case of

a home, served on the resident as well to protect land sale
contract purchasers)., This notice should be in clear and
understandable language, be multi-lingual, and should explain
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the underlying transaction causing the levy (i,e., & copy of
the judgment papers or summary of a mortgage). Tﬁe notice
must cite the street addre=s of the pro-erty if such exists,

There should be a Wotice of Sale, no less than 20 days prior
to the sale, agailn in clear language mzlti-lingual, and
with a street address, Attached to {t thould be a copy of
the Notice of Levy and all papers attached to it, It should
be: (a) ported in a public place in the prorerty's jurisdic-
tion} (b) posted in a conspicuous place on the propertys {(c)
published once a week for four weeks in the clapsified sec-
tion of at least two newsparers of general circulation, at
ieast one of which has the largest circulation of the county:
(d} personally served and mailed by certified mail by the
marshall to the record owner and resident: and (e} mailed

to the debtor's/homeowner's attorney of record if any axisto,

The sale itself should be in a public place in the area of the
vroperty being sold. Buyers need only post 10% of the bid
sales price, with 20 days to complete any necessary financing:
if the transaction is not completed in 20 days, the depoait

is forfeited and used to advertise for and conduct another sale,
There can be no postponements of the saler without good cause,
and higher bids may be made during the next three business

days after the sale (with the highest bidder at the auctien
having the last opportunity to purchass),

Where the final sales price i- in excess of 90% of the
aprraised value of the property, the sals would be final and
there would be no right to redeem. Where the price were
under 90% of the appraised value, a 12-month period to
redeem would begin running after notice as set forth below.

The R t to Redeem

Within ten days of a sale which resulted in a price of less
than 80% of the appraised value, an understandable, multie
lingual notice would be sent certified and personaily served
on the debtcr/homeowner, informing him/her of the sale, in-
cluding the date, sales price, and process of redamption
including the final date and cost of redemption,

Within 30 davs of the final day to redeem, a cimilar notiece
would be mailed by certified mail to the debtor/homeowner,
with a copy of the former notice and notice of sale., At tli-
time, the final cost of redemrtion would be provided and

the place{s) of medemption would be specified, ineluding tho
marshall of the jurisdiction in which the debtor lives,

If no redemption is cowpleted by the debtor or an agsignee of
the debter by the last day, the purchaser could immediately
arply for processing of title. A sale can be set aside for
an additional six months if & court finds that the procedurc
has been violated.
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These suggestions will ensure the goals of both the creditor
and debtor, with minimal additional cost, Where property
sells at a reasonable price (90% of appraised value), the
sale is final (thus, the only additional costs are the im=
proved notice to the debtor and the cost of appraisall.
Where a new sale is necessary after a buyer backs out, the
deposit will cover that cost, Where the cost is low tbalow
90%), a redemption period will ensue, with improved notice.
Given the process, it will almost be impossible to result
in the manifest unfairness noted by the courts; with the
improved redemption period, the creditor 8till obtains its
aonoy; and the homeowner has a fair chance to save his/her
OMme , ' Lo '

Similariy, the sale procedures ehsure a higher price by
affirmative enactments. If the threat of redemption is
of any conseqguence, the price will be sufficiently high.
And sufficient time will be given to snsure either batter
notice and.solicitation of bidders and/or opportunities
for refinancing or repayment of the dsbt. ]

These suggestions require a thorough overhaul of the sale

and redemption statutues, but they will alsosult in the
achievement of the goals sought by the Commission, I am
enclosing, as attachments, newspaper articles detailing the
circumstances of two clients I repressnted, both of whom

were able to pay the debt at the time of sale gpd could have
pald the debt during the redemption period, but, notwithatand=-
ing grosaly low sales prices, did not do.so because of faulty
redemption notice and sales notice procedures, I am also
enclosing a copy of AR 2023 to dewmonatrate what could be appro-
priate notice; the bill has passed the Assetbly and the Senate
policy committee, and appears to be on its way to enactment,

Finally, I would point out that litligation is still in process
in a number of execution situations which might be relevant,
In particular, there is litigation regarding the right to a
hearing prior to sale {or the end of the redemption period)
where a pubilc agency iz the recipient of the sale proceeds
or has some othcr vestsd interest. See, for example, gsggx

v, 8 cour l1975’ 15 Cal.3d ‘10' 124 Cal.Rp‘tr- -
an3~2! E, Cobb CQngagi v, County of Los Angeles {1976) 16 Cal.3d
606, ‘Cal.Rptr. .

If I can be of any further assistance in this matter, plecase feel
free to call on me. In the interim, I would appreciate being
kept informed of any further action or studies being undertaken
in this matter. : '

Very truly yours,

Enct (5)
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ASSEMBLY BILL No. 2023

Introduced by Assemblywoman Maxine Waters

August 1, 2907
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An sct to amend Sections 5443, 6301, 8350, 6370, and 6571 of,
to add Sections 6505 and 6530.3 of, and to repeal Section 8505
of, the Streets and Highways Code, relating to the
Improvement Act of 1911, and declaring the urgerncy thereof,
to take effect immediately.

- LEGISLATIVE COUNSEL'S DIGEST

AB 2023, as introduced, Maxine Waters (L.Gov.). Im-
provement Act of 1911: Bonds,

{1} Under the Improvement Act of 1911, the treasurer
required to send a card, not later than April st and October
1st, to the owner of property for which assessments are delin-
guent stating the amount due and the date when payment {s
lue from him on the assessment and stating that the payment
is subject to penalty if not paid on or prior to the due date.

The bill would require the card to include, in English and -
Spanish in 14 t boldface type, stating that the property
will be sold if the assessments are not paid and that the assess-
ments are not reluted to property tax.

ﬁi Under the act, the treasurer Is required to send a notice
of sale to any owner of property to be sold for nonpayment of
assessment.

The bill would require that the notice include, in English
and Spanjish in ld-ggtnt boldface type, @ warning that the
property will soon be soid unless payment is made. The tele-

2908318 W
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phone number of the foreclosure clerk at the treasurer’s office
would be included in the notice. -

(3) Under the act, the day specifled in the notice of sale
may not be less than 30 days from the date of the first publica-
tion of the notice. At least 15 days prior to the sale, the treas-
urer is required to send a copy of the notice to the bondholder
and to the property owner as shown on the last equalized rofl
and the person to be shown as the owner on the next roli.

The bill would revise the above periods to 45 days and 30
days respectively. ' - '

The treasurer would be required to send, with the copy of
the notice of sale, to the property owner and such person
another notice in Enalish and Spanish in 14-point boldface
type, stating that the treasurer has arranged to sell the prop-
erty at a specified date unless the delinquency debt is paid by

that date. The telephone number of the foreclosure clerk

would be included in the sacond notice.

(4) Under the act, the owner of any. property sotd for non-
payment of assessment may redeem the property within 12
months from the date of sale or before application by the
purchaser for a deed.

The bill would require the treasurer, within 10 days of the
issuance of a certificate of sile, to send by first class mail to the
owner of the property as shown on the last equalized assess-
ment roll and the person to be shown as the owner on the next
roll a notice, in English and Spanish it 14-point boldface type,
stating that the property was sold for failure to pay for street
improvement, but that there is still at least 11 months to make
the necessary payment to suve the property. The telephone
number of the foreclosure clerk wouhld be included.
~ (85) Under the act, the purchaser of the property is re-

quired, at lesast 30 days prior to the-expiration of the time of
redemption or 30 days before his application for a deed, to
request the treasurer to send, by certified mail, to the prop-
erty owner & notice stating the intention of the purchaser to
apply for a deed. The treastirer {s required to mail ot post the
notice by such 30-day petiod.

The bill would increase the above period from 30 days to 80

ys.
The bill would glso requite the notice to state, in English

OB S T 2908028 Bg
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and Spanish in 14-point boldface type, that the property has
been soid, but may be saved by paying what is owed by a
specified date. The notice would include the telephone num-
ber of the foreclosure clerk.

(6) Under the act, the ﬁurchaser. within 60 days of the
purchase of property for delinquency, may send to the person
to whom the property is assessed for taxation as shown on the
last equalized assessment roll and to the legal owner as shown
in the recorded deed 4 copy of the certificate of sale by regis-
tered mail. If a copy is sc sent, no action may be commenced
to attack the validity of the sale after 1 year of the date of sale.

The bill would require that the copy of certificate of sale be
sent by first-class mail also and would bar any such action |
vear after the date of malling the copy. The bill would require
that a notice be sent also. The notice would be in English and
Spanish in 14-point boldface type stating that the property has
been sold for noripayment of assessments and that the validity
may be contested within 1 year of the date of the mailing of -
the notice. o

(7) Under the act, any action tontesting the validity of a

. deed issued for the purchase of ptoperty because of nonpay-

ment of assessment, or the validity of the proceedings subse-
quent to the issuance of the certificate of sale, is reqiired to
be brought within 8 months after the issuance of the deed.
The bill would extend the above petiod to 12 months.
(8) The bill would provide that neither app Hon is

* made nor obligation creatéd for reimbursement of any local .

agency for ‘:{xle costs Incurred by it pursuant to this biil.

(9) The bill would take effect immediately as an urgency

statute. . ' :
Vote: %. Aparropriation: no. Fiacal committee: no. State-

mandated local program:. yes.

The peopie of the Stats of Calffornia do enact as follows:

1 SECTION 1. Section 6443 of the Streets and
9 Highways Code is amended to read: ‘

3 8443, At least 15 days before each respective ffteenth
4 18thday of April and October, until the assessment is paid
5 in full, the treasurer shall mall, postage prepaid, to each

138138 54
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owner of property described in the assessment, at his last
known address, as appears upon the tax rolls current at
the time of melling meilfng, 4 postal card notifying him
of the amount due and the date when payment is due
from him on the assessment and stating that the pavment
{s subject to penalty if nct paid on or prior to the due date.
The tailure or the treasurer to mail the eard card, or the
failure of the property owner to receive i# /t, shall not
affect the validity of any penalty or invalidate any act or
‘proceeding. The card shall contain the following in
English and Spanish in at Jeast 14-point boldface type:
If vou do not pay tils bill, at the reguest of the
bondholder, your property will be soid by the treasurer.
This bill is not related in any way to your property tux
bill. It must be paid separately. ‘
SEC. 2. Section 6501 of the Streets and Highways
Code is amended to read: |
6501. The treasurer shail mall a notice of sale to the
owner of any eroperty to be sold for nonpayment of
either principal or infersst upon any delinquent bond.
The notice shall be sent by certified mail to the owner of
the prﬁperty as shown on, the list equalized assessment
roll and to any persont whose name appears as an owner
on the records of the county assessor’s office which the
county assessor will ize t6 prepare the next assessor’s roll.
The notice shall be substantially in the following ferms.
form and the frst iwh shall be printed in English
and Spanish in at least 14-point boldface type:

IMFCRTANT NOTICE

Your propsriv wiil soon ks sold by the ity for county)
unless you pay what you owe for street improvement
made In your srea. To obtain information on how to
prevent the sale of your properly, immediately call the
foreclosure clork at the ity (or county) treasurer’s office.
The telephone number s to arrange for
payment. For more detaflec information regarding this
matter, read th following: . ,

o ot w : 12083 40 55
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“Notice of Sale of Property Delinquent for
 Nonpayment of
Street improvement Bond

“You are hereby notified that Bond , Series

representing u lien against Parcel Number
{or.the legal description of the property in said
bond) located at , for an improvement in the
City (or County) of is delinquent. Unless the

amount of the unpaid principal on said bond, together

with interest, penalties, and recordation fee for Aling
notice of pendancy, is paid to the city (or county)
treusurer on or before stx months after the mailing of this
notice, the date of which being this day of
. 19_, or unless the bond is reinstated as
provided by Section 6831, the undersigned will J’""’”d
to advertise and sell the lot or parcel of land in the
manner prescribed by law to satisfy the amount of the
bond, interest, penaities, and costs.”

SEC. 3. Section 6305 of the Streets and Highways

certified mail to the bondholder at his 'tlmawnnddz:lﬁ‘

(¢} _Atlmt%dnwpdormthaule,ﬁleum
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mail, by first-class madl, a copy of the notice of sale and the )
following notice which shall be printed in both English
and Spanish in at least 14-point boldface type to the
property owner as shown on the last equalized roll for
taxes and to any other &erson whose name appears as
awner on the records of the county assessor’s office which
the county will use to prepare the next assessor’s roil. 1

IMPORTANT NQTICE

-
— D QO =] D ON e OO KD =

. Because you have niot paid the money you owe to the
12 'city {or county) treasuret for street improvements made
13 'in your ares, the tyeasurer has arranged to sell your
14 property in order to pay off this debt by {day before sale)
15 or your property will be sold.
16 1f F\:}u wish to stop this sale and save your property, cail
the foreclosure clerk at the treasurer’s office, telephone
number to arrange for payment of this debt.
xe the attached notice for further details regarding this )

e

SEC. 5. Section-6530.5 is added to the Streets and
Highways Code, to read:

8830.3. The tressuret, within 10 days of the issuance of
the certificate of sale, shall mail-a notice to the owner of
mmww sold pursuant to this chapter. The notice

be sent by Hrat-class mail to the owner of the
property a8 shown on the last equalized assessment roll
and to any person whote name appears as an owner onl
the records of the county assessot’s office which the
county assessor will use to prepare the next assessor's roll,
The notice shall stité the following in English and
Spanish in at least 14-point boldface type:

IMPORTANT NOTICE )

Your property located at has been sold by the
city (ot county) treasurer because you did not my for
street improvements made in your area. You still have at
least 11 months to pay 8 (amount) which you owe plus )

penalties, interests, and costs. You can still save your

- Y
ao ~1

8%

AEEREEREELEERRNEREE

|
|
. - !
WO e 23081 58 58 ,
' ' 1

R .
T el maeima e me e i e - - - - B S ‘m‘.f.‘."‘m.ﬁw-‘—# g
—



e
S e SRR B GO D

gt pane
= o B -

-
o]

BEEILEREBRBBRIBVRRER

o AB 2023

g&qm Contact the foreclosure clerk at the treasurer’s -
office to find out the exact amount due. The telephone
number is If you do not pay this debt, you will
lose your property and all the money you have invested
in it. Act nowl

SEC. 6. Section 6550 of the Streets and Highways
Code is amended to read:

6350, 1n order to obtain a deed, the purchaser of the
property or his assignees shall, 38 & days prior to the
expiration of the time of redemption, or 30 & days before
the date of his application for a deed, request the
treasurer to send a written notice by cer

0
t

postage prepaid, to the owner of the property purchased,
stating his intention to apply for a di o0 the ewner of
sive property purchased. [z addition, the treasurer shall
have the notice described in this section served upon the
property owner by a process server pursuant to Section -
415,10 of the Code of Civil Progedure and verified
pursuant to Section 2009 of that code. The term “ewner™
“owner”, as used hesein i1 this section, is the name and
address of the property owner as shown on the last
equalized roll for taxes, and any person whose name
appears as owner on the records of the county assessot’s
offiee; office which the county will use to prepare the
next assessor’s roll: At the time of maldng such request,
the purchaser or his assignee shall pay to the treasurer the
following sums: ‘

(i) For issuance of the notice and ¢ the same by
certified mail and for cost of preparation of the affidavit

‘required by Section 6552, the sum of three dollars (83).

(i) For search of the last equalived assessment roll to
determine the name and addrest of the ownet, ns
herveinnbave defined, the sumn of three doilars (83).

(il) For service of the notice and verification thereof

(iv) For posting the notice as hereinafior provided,
required by this section, the fees provided by Sections
98725 and 268748 of the Government Code. The notive-
shall steber include all of subdivisfons (a) to (), inclusive,
with subdivision (a) printed in both English and Spanish
in at least H;point boldface type.
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IMPORTANT FINAL NOTICE

(n) Your property located at (address) was sold by the
oity (or county) tressurer on (date of sale) because you
did not pay for street improvements inade in your areas.
You can sttll save your property, but you musr]pav what
Jyou owe by . Contact the foreclosure clerk at ihe
treasurers office at telephone number to
arrange for payment of this debt. You will receive no
further notices regarding this matter.
lie:(:)ﬂe That the propetty has been soid to satisfy the bond

1, |
48> (¢} The date of sades sale.
+or g,:, érhe date, number number, and series of the

4 fe) The amnount then duey and due,

<e¥ () The time when the w of redemption will
expire, ar when the purchaser will apply for a deed.

The treasurer shall immediately, upor such request
being made and rayment of the fees hereinbefore

reg fees, send a copy of the notice

addressed to the owner of the property purchased uas
shown on the last equalized roll for taxes, and any person
whose name appears as owner on the rec of the
county assesyor's effieey afice which the county will use
to prepare the next assessor’s roll. Such notice shall be
mailed at least 30 &0days before the expiration of the time
for redemption, or 88 &7 days before the purchaser
applies for a deed. The treasurer also shall post a copy of -
such notice in a conspicuous place upon the property, if
a survey is not required to identify and locate the
pwgcrty. Any travel fees incurred in attempting to post
such notice shall be charged in the same amount as is
provided for an actual posting in Section 28748-of the
Government Code. Such notice shall be posted at least 30
86 days before the expiration of the time for redemption.

SEC. 7. Section 8570 of the Streets and ways
Code is amended to read:

8370. Within 60 days after the sale of the property for
delinquency, the purchaser may senid to the person to

1N 75 0
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whom the pro is assemsed for purposes of taxation as
shown upon Egtﬁat equalized assessment roll of the
county in whith the property lies, and to the person in
whose namme, on the date the sale iy made, the legal title
to the property appears by deed duly recorded in the
office of the county recorder of the county in which the
property lies, by registered mail and first-class mail,
postpage prepaid, a 'cc:sy "of the certificate of sale..
Together with the copy of the certificate of sale, a notice
shall be sent that is printed in English and Spanish in at
least 14-point boldface type in the following form:

YOLUR PROPERTY HAS BEEN SOLD

Your property located at . has been sold by the
treasurer’s office of the cfty (qr.county) for nonpayment
of street improvement assessment. -

You have one year from the date this notice was matled
to contest the validity of the sals,

If & copy of the certiticate of sale is sent as provided in
this section, no action, swit suft, or proceeding to set aside,
eaneel cancel, or in mmnor attack or question the
validity of any sale for quency, or any proceedin
prior thereto, shall be commencad or maintained by any
person unless the same shall be commenced within one
year after the date of snie; and after the above notice was
matled. After the year has enpived sxpired, all persons
shall be barred from commen or prosecuting “;ﬁ

in

such action, swlé suif or p , and any and
persons shall be barred from asserting or maintaining
any action, swit suft, or proceeding that the sale, or any
proceedings prior thereto, was invalid. '
SEC. 8. Section 6571 of the Streets and Highways
O, Ay et s it ot procseding atacking
. Any action, meib s/t or attac or
contesting the validity of any ﬁeod issued under the
provisions of this division, or the validity of the
proceedinghubse%t:ent to the fssuance of the certificite
of sale, must shall be brought within eln 72 months after
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the iu'uuir:e of the deed, and if the validity of the deed ‘

or of the proceedinﬁ: {s not contested within that sie 12
monthy’ period, it shall not be thereafter contested or
questioned in any actioft, sudé suit, or roceeding.

SEC. 9. No appropriation is made by this act, nor is
any obligation created thereby under Section 2231 of the
Revenue and Taxatlon Code, for the reimbursement of
any local agency for any costs that may be incurred by it
in carrying on any ptogram or performing any service
required to be carried on ot performed by it by this act.

SEC, 10. This act is an urgency statute necessary for
the immediate preservation of the public peace, health,

or safetv within the meaning of Article IV of the

Constitution and shall go into iinmediate effect. The facts
constituting such necessity are: .

In order to reduce the possibiiity of loss of property by
owners through fallure to_pay assessments in time
through inadvertence and failure to uniderstund the
notices presently sent to themn, it is necessary that this act
take effect immediately.

+
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She didn’t. want lights,
dldn’t pay; home sold

M.um ' Phnuuilna Rust for l?mmfuﬂl«{oorteu ::!hi}

ained strestlig she was unaware of either sale un [N]
.Mnﬁﬁﬁ,;&dﬂm hm' wmhhi:r. Rust sent her #n eviction notice In Janu-}
~ ‘Moore s about. to iou the Watta home 3rY. Ma. Rust now wasls $6,000 for “"!

:‘. e reaba: The Laprovement AG ol R
’ prcmmm : '
_1911,.2 iaw iotended o give Caltforuld’’ ong ,,,, 12 nt"’h"ﬁgru say 143 Los!

Ir homes In the )
" cltih 4 sy way o improve peighbor - pllt year becsuse o the 1911 lnv. !

S ... i’ f.l i t

-.‘ k’m‘!‘.’.ut Lepf Md rmmdltlon In Under ﬂu law, property owners hmg
who m,, " 30 days 10 pay an assessment. U they,

‘Pvu ﬁn@l don't pay, the dly treasurer's office sells}
lut thl “*'ﬂl anpald bill to anyons latsrested and’

uut from uoder . muat gotlfy owoar within 30

K5 XY owner ean
< 'ﬂ % e mm“f%&mﬁ,m;

- T ;
' imtﬁr , Fout of ber six ebildy . Savor, whove sult chaliénges both the .
ﬁﬂm% o llve with her.." spledun Moore's houss azd the 1911)

: lshllonharlh-m lu uldunnlninedh ludndwould'
't idents. Mrss - have dificulty undersia noticea)
; ,Moblqhidlblmmmdtorthema ‘that the bouse has been sold and can be)
. Lg:':d ber bill, She s pedeemed.,
i hrl:: ::l&l byhn mﬂman Jt:h Gimt ﬁjlm‘t Holndly with ;.-l &'olﬂcénh l
oy ; ‘yurl pRy 2 lnnla 0 [ cess
e omee donles this 1 be claarer, bé But he uid
: “Had!tmwnlhudtndn :gt thedtytrmwblockedm;requuted,
would have,” Mra. Moore 3ald Monday. moratorium on uimlhr sajes until pewt
' "M Lm infgrmed 1 hld 10 years n ruulqlim can bo written. }
‘plr N Court hearing hm beeny
hﬂnlmndmﬁcuhermp:ﬂﬂ lehu! June 20 on the matter. !
» "was belng forscloted. The home was © . In the. meaotime, Mry. loore hasy
+ las 1§ lmy and then.resold to.. refnedtomon j
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+ §t,” Buck toid The Times. .
't feel sofry for them (tha |

v td

ESTIMATED §15,000 EQUITY -
. Couple Lose Home Over:
 Unpaid $309

Vi)

‘\n unpaid $300.00 médicsl bil! from
3 has coet an ilutnte Wilmington
with four children thelr home, ;*

house, with as eatimated $15,.
,lqg:lgt. l'!u chused :t & mar-

sale for $448, s
Bnct collection agency, d:en‘ﬁlg
last fall to'a real asiate speculstor to
sty the medical debi,

o and Lupe Owings now face
evicllon and the fost of their equity,
rding o e civil st filed in their
. il part because they could not |-
resd the many wrilten legal notices
sedl to wam theit property
would be seized nloss they pald the

sald they did not pay the
sadical bill becausd they thought it
would bepatd by Medi-Cat, -
The suit, Nled by Leral Al
log_attorneys in Long Beach Sy-
of Court, socks 1o prevent the
eviction and lo cancel ke debt sale of
the house. . .
The mdt was filed after efforts to,
retover the erly from the new.
owner failed The owner, Redonde
Beach attorney Rodney Buck, rejects

od a $1.200 setllement offered last’ p

montht by Owings' sttorney, Harley |
Snurcy. Buck askad foe 1860,

“I'm a specutator, I paid my money
fot Uhe house and I'm going o keep”

*1 do
Owingses), Thinge Uke this ha
every day. 1 ot hnumlnﬂuqm
3" lunkuul no one feli sorry lor
Ho gdded he had sbout ﬂﬁw In-
youted in the house already breause
ha pald a finder's les to a client who
put the house deal wfelhcr for him,

The Owingacs, wiih the help ol a
réal estate agent seouaintanice and
“an guni who Nited oul the papers™
bought the modest iwo-bedroom
h near the Harbor Freeway for
$18,000 fives ycars agu this week,

+The lsmily has since made regular
morigage payments of $211 a month
= yrit gince the Litio was transferred
{o Nuck in October, Hoth Burk ond
Lepal Ald Attorney Scarcy agree the
house has a mathet value today of
phout $32,000,

+Owings, 39, disgbled the last twn
months with a Broken asm, losds
frucks on a dock, Mra. Owings has
dutie pecasinnal work cleaning Hsh in
eanncries. Neither Iinished the ninth

—

BY WILLIAM C, REMPEL
Timm ok '

the heart of his legat case.
! "It may be :h ehat,” Searcy
' eonced t

. tlon sgene

::l
Medical Bill

writor <
grade. Owings quit schoot &3 a taen-
ager to milk cows,

“It's unbelievable that here ls Loa;
Angeles In 1817 we can have unedu-
cated, liliterate wdults,™ " atlurney
Bearcy said, “but that's what we
have. They can sign their names and
that'sit." .

The Owingses' four children, age 7
to 13, also sulfet from a varisty of
Yearning divabilities ard atlend reme-
dial classas,

Searcy sald the family's illlteracy
was known to employes of the Sea-
view Medical Clinic in Witminglon
(where the $300.50 debt was in.
curred) because nurses there had to
help the flmﬂf fill out medical forms
on & humber of cocasions,

That Information should have been
given to the colleclion ageney and the
marshal's office (which handied the
debl sale}, Searcy said, so thal the
Owingses tould héve been informed
verbally of the medical debt gnd the
marshall's sale. This argument Is at:

- read.

“But | like the only ;
etunvlm:i,hnr:ht. E;l-'
wie Y owad, .
proper fm:nm:rz:e filed. But

hope we
Ty
All the

in this case the sysem waus gressly | -

unfair®
" In spparent agroement way Robert
Launder, #ssistant manager of the,
medical clinic, who &xprossed strong
regrets thal the Qwingles had lost
their home. He said he did not know
aboul it urii! contacted by The Times,
“That i pitiful,” he said. "It just

doesn’l, seund ressonabie, If T hed
known Iahg would lose thele house!
over & $300 hill, 1 would have wiped |
B L ey
‘That is pitiful. If 1,
had known, | wau{d ve
wiped out the debt.”
Bona L ey al

VO E e e

oul the debl 1I've done that many
limecs,

“I'he {Owings) got the shaft
and [ feel fousy about It The collee-
nover told us about &
hardship,” Laundet gaid,

Farrest Hayden, viea president of
the Duoctoers Buslness Bureau of!
Bouthern Californla, the collection,

agency, sakd the Owingses had amplnl .

oppmttunitics to pay Lheir bill,

e ' ws AWELB& s ﬂﬂ-'

. "':' .

491809

“We sent fetters,” he satdd *Ti
't mﬁnn & lieracy test:
every time we get i account.” }
Hayden, as weil as Buck, ques-|
ned the Owingees' (ilteraty claim.,
& xaid It is Inconeelvable thal a men:
can buy a house and drlvuurwlth-"
out being able to read. ,
Owings told The Timet he does,
mw!el prl:uhlemn tiniti:own 11 nfmll
tily. Far exa ] ® T8
'quersﬂr flselo:wrﬁing i?tlg’:tamiﬂu
neighborhoods because he cannot
read sirest signy,
He was able to
licerise, he confessed, by “sneaking |
out the (written) test” and poing .
over it with a itiend ot work who can |

{ his driver's |

The Owingses seek help reeding
notes ar forms sent from school by
Ealng to neighbors. They pay alf their
ills with cash. Owings said he can -
Lell his telephone bill trom his gas biil |
because one hes a belf symbol and the ;
out‘}!wrlﬂ flamﬁ. N of :
nga shrugs at the prospect
avlcuc:ﬁh}é: is ot sure what Lhe tar.-

wol .
m.;l szu{ v'r:t‘d be stuck,” he maid
These days you nndal::’nlmamy'
to Bet thome"” |
uck has given the Owingses until .
April 1 to mave, but Searcy hay asked

+ Lhe court 1o stay the eviclion demaod
i until

hearing arguments in the civil
suit. No date for court umiﬂeutluu]
has been sel.
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JANES B.CORIBON OLEN L, 9TEPHINS JAMES H.KMIEGER |19i3-187
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(7l4)870-23138

California Law Revision Commiseion
Stanford Law School
Stanford, California 94305

Re: Tentative Recommendation Re Redemption from
Execution and Foreclosure Sales of Real Property

Gentlemen:

Thie firm has reviewed with interest the above-mentioned
tentative recommendation of the Californie Law Revision
Commission. All members of the firm were favorably impressed
with the substance of the recommendation and view it as a very
positive step in the ares of execution and foreclosure pales.

Some reservations were voiced with respect to the
poasible effect of this legislation on deficiency judgments.
Upon detailed readin% of the recommendation, it is my opinion
that the enactment of a 90-day grace period for redemptions
prior to judicial sale as opposed to the present l-year re-
demption period subsequent to judicial sale would in no way
affect the right of & judgment creditor to obtain a deficliency
gudgment 1f appropriate under Code of Civil Procedure § 726.

resuming that this availability of deficiency judgments will
be unaffected by the proposed legislation, we suppert it whole-
heartedly.

Parenthetically, the application of this proposed
legislation in the ares of mort%agea appears to be a signi—
ficant step towardsthe realizatlion of Professor Hetland's
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BEST BEST & KRIEGER

California Law Revisgion Commission
April 27, 1978
Page Two

desires for a unification of real property security devices
in California. Obviously, a 3-month redemption perliod prior
to the judicial sale, which would then be final, has the
effect of making judicial sales under mortgages and the
ege{iise of & power of sale under a deed c% trust much more
gimilar.

We hope that these comments will have been of some
assistance to you.

Very truly you

G. Michael Grant
for Best, Best & Krieger

GMG:1h
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EXHIBIT 12

of the AMBRICAN ASSOCIATION OF RETIRED PERSONS, fuc.

5861 Holllster Avenue, Goleta, CA 93017
Prhone (805) 964=8011

April 28, 1978

California Law Revision Commission
Stanford Law School
Stanford, California 9&305 |

Attentiont John H. DeMoully
Executive Secretary

Dear Sirs-

I have been studying the recommendations of the California
Law Revision Commission's relating to foreclosure and redemption
of Real Property. I have drawn this matter to the attention of
my committee, which of course is composed of retired citizens
from many waiks of 1ife and grest depth of experlence {including
some attorneys).

Unanimously they feel that the proposed 90 days is far too
short a period of time for redemption proceedings. Despite the
feeling of your commission that this procedure is not often used,
I can assure you there have bean many cases where people have lost
property through pure accident of cirecumstances, ignorance of pro-
cedures and on more than one occasion the dilatory action of their
attorney, who was supposedly handling the case. Three such in-
stances were recently reported in depth in an L.A. paper.

We feel that protection should extend not just to run of the
mill csses on which you admit you have few statistics but also that
we must make sure that the exceptional and unusual case 1s afforded
protection under the law.,

Bearing in mind the slowness with which legal and bureau-
cratic procedures are conducted we feel that the term should not
be less than one year.

Yours very sincerely,

Darek Wordsworth, Chalirmsan
legislative Committee
A.A.R.P. Chap‘ber Noo ?2

DWimk



Memorandum 78-28 Btudy D-139,220

: Exhibit 13
FUONBERRE & FRANDZIEL
. A LAY CORBORATION
Y 3 FOONEESE NATHAN PACELER
MOkEnt O, MRANOEEL or SouUNeLL
AEHAND HUDBDN BHARE . FOUATH FLOOR
““::::": ::I;;:LHAN BEIO WILSHIME BOULEVARD
StaNLET lAFI.lIHMiN BEVERLY HILLS, CALIFUOHMNIA #ORH
ALAN W JAMPOL TELERMONE R3] @59-281
THOMAS M. RONIRE, [l May 1, 19 78 -~ CABLE: FOSNFRAN, BEVERLY HiiLl
RANGDLPH L HOWANS TELEN: F&F LAW U.S a B HL,
.T;E:l‘;:b'.ﬂ'::::::a ) SaN FRANGCIATD OFFICE
: ”
GERALDINE MUND Moty T NLGQH
atevES 8, Pi 433 CALIFOANIA STMEET
SOHN A. ORAHAM AN FRANDIGEG, GALIFIRNIA 84104
TELEPHONE [#i8) 421-0728
CANLE. FOONFHAN, SAN FRANCISCD
TELENX: PEF Law US a BV, HL.
california Law Revision Commission 2 +cuot nemr 1o san rmanciace arnce
Stanford Law School IF Hin BOK i CHECATO

Stanford, Callfornia 94305
oun FiLe ¥
Ret California Law Revision Commission’'s
Tentative Recommendation Relating to
Redemption from Execution and Foreclosure
Sales of Real Property

TO WHOM IT MAY CONCERN: o

The tentative recommendation seems to be welli~drafted, and
a step in the right direction, l.e., to economize, simplify
and expedite execution and foreclosure aales, without
deprivin? the debtor of any "substantial rights. A8 a
creditorfs attorney, I feel that the 390-day delay is of
1ittle or no significance, and would be readily accepted by
my clients. '

In line with this recommendation, it seems in order to both
review and revise the homestead provisions (Civil Code
§§1237 et seg.) and the residential exemption gtatute (Code
of Civil Procedure §690.31). ®Both of these sections suffer
from problems analogous to the redemption sections, and are
equally pointlees.

With respect to the homestead proviaslons, the sections having
been adequately interpreted by the courts, the principal
problem is ore of application, best exemplified by the recent
bankruptay decision, In Re Goldberg (November 18, 1977, N.D.Cal.)
as set out in the Bankruptcy Law Reporter, Paragraph 66727,

a copy of which decialon is attached hereto for your informa-
tion. While the Goldber§ decision is justifiable on the
hasis of existing authoxities, a result that allows the
bankrupt to pass through bankruptey with $13,000.00 in
equity, in addition to his exemption, seems inappropriate at
basgt.

The problem with the residential exemption statute is one of
amblguity, and lack of interpretation, At best, the statute
is poorly dratted.



California Law Revision Commission
May 1, 1978
Page Two

It would seem to be entirely appropriate, and consistent with
the Commission's mandate to consider these areas as a potential
tople for future study, with an aim toward a unified, concise,
statutory approach, which adequately protects the debtor without
providing gross inequities to the creditors.

Your attention to this suggestion will be greatly appreciated.
Respectfully yours,
Lmdatnt, L frsnd
RANDOLPH L. HOWARD

RLH:mt1
Enc.
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mntion to dlsmiss Tor lack of jurisdiction s
denled. See Sec, 2a st 4041,

CTH

[ye6727] IN RE GOLDBERG.

United States THsttict Courd, Northern
{Xstrict of California, Neoo 3-76-1098. No-
vember 18, 1977, [Sunrmary of opinten of
Kiwn, Bankruptcy [udge. ]

Banktupty — Exemptions of Banhrupts-—~ _

Title tn Property—California—BEncumber-
ed, Commoniy Owhed Property

Sinee the California statulnry sckeme Ior
homestcads docs nob anticipate execution
nale of the tnteres! of A Inint tenant spoise
whn is not a judgment delbtor, Section G of
the hankruptey Act wil! nat ailow a trdsice
ln takruptey $o sefl 1hat spoyse’s intercat,
Thua, tnder S-ctlon ?e of the Bankrupley
Ack, the Urustee ean onby fonk to 1he bauk.
ritpt’s ane-hall interest. The bantrapt had
filed r velontary petiion and claimed a
head of fanily Bomestead exemplion from
hie untlivited voe-Yalf faterrst i the reatey,
The truster nlhjecied o the aliownuce of
the exvpmption freni the oneliadf inderest
and claimed {1he right to sclt the progeily,
pay Ihe liena and then grive the Dankrup
nut lis spowse the exempiion, Fhe parties
pereeid that thie propeety wis warll $100,008,
the livins amounted o 244000 apd the ap-
propriate excriptiog mnaunled e 5200600,
Uiler the tankvupt's theesy, his inberest in
the penperty was $53G000 rom witnch fhe
£44.000 worils of liens muat e subiracted.
The remainder of #0000 being less-than
the $20.000 exsmption, nothing is feft for
the trustee, The bankrupt's positien Qs
based wpon a Californds case which held
that the filerest subject to sale must ox-
ceed in value both the statutoty homestetd
exentption and the amonet of eucunlirancey
againsd {lie property. Rather than directly
assault that holding, the bedstee atiempts
to avoid it hy viewing hictsedd as a stre-
coesor it [ntereat to 1hee ton-cxemipd portion
of the bankeupt's Intercat in e property.
Thus, the trdstee's atithnertie calls for zub-
tractingr {rom e $I00.000  value of the

roprrty the $44000 i dHenn ansd encum-
Elﬂnckﬁ atiel the haokrinCs $20.000 hone-
slend expinption. The remaloder, $36,000,
ta to be hvided hetween the trystee and
the barkrent's spouse, However, the trus-
tee's positlon ovetlooks the fact that one
rannot decide what the trostee nwos unltit

Bankruptey Law Repotis

o

New Developments—Court Declsions

76,631

anticipate execuling sale of the interest of
a joit ferant apovise who is not a fdgmont
ffebtor. The Yiznkeupt s eotitted to claim
the lomestead exemption Irom projerly
held in joint tonancy with hls spouse cven
though his riglt to posaession is not ex-
thisive. Thus. ilie trustce can only look
to the bagkrapt's oue-lall interest,  See
Sees, 6 at §4094 and 70 st §6079,

CCH

ife6728] UNITED BTATES OF
AMERICA v, SAGHE,

Tnitmt States Cowrt of Appeals, Ninth
Uirenit. Noy 75010600 Dycetber 30, 1972,
Appeal frnm dhe Uhnted  States Fristrict
Uowrt for the Northern District »f Call
{urpin, -

Estates-Tile to Property—Mortgages—
ILevy and Hole—Surplus—Benior Mort-
gagees

A tristee v bankraptey is entitled to the
stirplus remaining after a fevy and  aale
nf 4 DBankrupt's vacht since the midy ailier
ficts apatnst fhal prepeite were leld by
#ostnior metipager. Forechouoe afferts the
rights of ali imortpagers punior to the {ore-
closing mprlgapee and reguites ke to
Towsd: 10 flte procecds Tor stlislzetion, but
Ir liva e effcet aponi the dnteres) nf cender
finrlagees. Ay surplua afler sale aoed
ravisent (i e farectnsing mntipagrer ansd
ail junior martpnpees gora In the mnctgs-
gor. Since the lankrupt was the morta.
grt, dhe surpius passes o the bgrtee. See
Seo, 7t oat g,

Rrirce T. Thurston, Rilchie & Thorston,
Seattfe, Washingten, Ior Appeliants,

fohn Maddes, pro per, Qakland, Cal-
Intniz, Tor Appellee,

Netare: Horstemrg, Seeep and Krwnepy,
Circuif Judges.

[Opinton in frull Text]
Pen Cogtast: Thin is an acBon in dnter-

pleader brought by the Unled States (o -

deterniive fhe rights of jobn Maddex and
of 5. M. Sage, trttstee o bankruptey for
Guy 7 Tours. Bach elaiina the sorphits
plocreds of aheut $7.500 feome e tax sale
of TPoes's yacht “I'rineess Mary,”" snld by
thee Internal Hevenue Sctviee to Madidex
for R27. 500, pursint tn 26 1150 § 6335,

The povcetrment’s dnx Hen was jusior (o
a anortgage held by Marc Vesabie, Mal-
dex pald $15.00M1 to Venable to Hacharge
the geniar moripage, and $27.500 (n tle
goverunient, ou! af which the TRS satlafied

66,728
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EXHIBIT 14

CIvIL CODE

I BHb.  Natleos of defacit and of sata) malling upsn ragunit fur saples and to oore
fuln jniarostad paresns

(1) Mequast; recopding: serisnte; fera: vevordsrs dithe
{1} Aoy parson desiring u copy of any ngticw of detault and of any notive of sxle
under any deed of trust or nortgage with power of asle upon real property, &s to
which desd of trust or mortgage the power of aale cantiot be exeicleed ybtl) sank
Rotices are given for the time and in the mebner provided in Bectlon 2024 may, st
any time subeequent to recordation of such deed of trust or mortgage end prior
fo recordationt of notice of default theredndes, cause to be fled for record lo the
oitlee of the recordst of uny county lu which any pert or putcel of tha resl property
1s sittimied, & duly acknowiedged reguest for & copy of anp such notles of defavlt and
of sale. ‘This request shail be sigued and scknowledged by the person making the
request, specifying the neme gnd addross of the perscn t0 whom the notivs Is to
be malicd, shall ldentity the deed of trust or fwortgage by atating the names of the
parties thereto, the dute of recordation thereof mid the book anid page where the
;:rm s recorded o the recoarder’s tuniber and shail bo i subatantially the Sollowing
1
“In secordance with RBoction 2024%h, Ciell Code, tequest |@ hsteby mads thet a
topy of any notlee of defmilt xnd a copy of any notlee of sale under tho deed of
trust {or mortgage) recordod 1, in Book page e
-ords of Contity, lot fited for recurd with recordes's serial numbet e ey
Counity) Califorols, sxecuted by as trustor (or mortgegor} it
OH s 10 DD v beneliviary (or moriysgee) and Ly trastao be
mutied to ‘
[ 7 .
Nuine A rom

' Bignature ‘ *
Upon the Hiing for record of wuch requess, the rocorder shill Index tu the getern

index of grantors the names of the trustors (or mortgagor) recited thereln and the

numew of persons requesting coples, ' :

(2) Maiting notioss ts parsens wha rayusst sopy

{2} The morigages, trustee, or other person authorized to recurd the notles of
defunit shall do esch of the lollowing: '

{e} Within 1% duyn followlng recordation of such notloe of defavlt, depoalt of
chuse to be depoited In the U'nited Btates mail an etivelope, regiktered o cortitied
with postage prepait, containinyg o copy of such notice with the recording date
shown thereoh, kddreased to sach person whose name and address are set forth
in ntdulr recorded request therefor, directad to the oddress designated in auch re-
Jum .

(b} At loane 20 daye before the dute of sale, deposlt or ceuse bo be deposited o
the United Btates mall e etvelope, reglstered or certifled with postage prepald,
contaiolng & copy of the notice of the time and place of sale, addressad to each
person whose name and addrosa are set forth In & duly recorded toquest therefor,
directed to the addrece Sesignated ik such resguost.

(33 Mabing sotton of defaliit fo sertaln serseis :

(B) The mortzapes, trusice, or other persos Wuthorised to record the notios of de-
fault shall do euck of the following:

{8) Within enie month foliowing recordstion eof such notive of detault, deponit or
takse to be deposited In the United States msll an envelope, reglutered or certitiod
with posjage prepald, contnining a copy of wich notios witn the recosding date
niown thecoun, addressed tn ench person eot fartk 3o parngreph (0 of aubdivision
{8), provided thut the eatste or intersst of any person antitled to tecive notice
undsr this sulki!vision ia required by an instrument mitficlont to Impart construetive
tioties of guch eatate ar intorest In the Innd or pustion thereof which s nubject to
the deed of trust or mortmags belng foreciomed, amil provided such instrument !s
recgrded In the offlos of tho county recorder wa as to iWpart stich consteuetive totive
prior to the rocording dote of the notine of defauit and provided such instrument
4 80 tecorded setw forth 2 maliing aiddross which the county recorder shall use, ns
Instencted within the ieatrument, for the teturs of sich Instrument after recording,
;.n:' i:::!:In:h address ahell be the nddroms used for the purposes of malling notlces.




1 The pemns to whom sobice ahall be madisg auder thiv aniullvision ave:

[A) The succeasnr 'n interess, gz of ife recording dafa ub dhe notirg of & ® s
defrult, ol 'the satais or Wikeesat o sy portion tHieosal of the crustol or norteagor of
the Seed of trust op miorizegs inlpw foreciossd.

(B} The bxellelars or morteages of ane dewd of trust or merigare vecorded gub-
gegiient o the deed of frust o mortgoge Selng fovoelozed, or recorded prior ¢85 of
coeurraditly with suck desd of trust o2 Mmorigere being forecloset: but suitject tu a
reovpded agreement 5¢ 5 rrestded Matemony of sehovdination to such deed nf trust
or murtgage bulng forsclosed.

D) The amilgnes 2 say intevest of the beretieinry or mcHgnree desoribag in aub-
pategrapl (B above, 2e of the recoeding dube of the neties 58 defrult,

(1% Tha vandes of sty conteaci of skie, ov the lssare of anp lease, of the estate
er loterest bolug lovecloeed which ! resosded subseqoont to the deed of tenet or
moriguge belhg foverioncd, or recobilag ket to or concarrendly with such deed of
trust or morigege being forscioned bu pubiest to w racorded ageaminent oe stubement
ot rubotdiation 1 such deed of trast oF Moxisuge being foreciorsd,

{8} The sucessser (o interst to snch vender or ievses deacribed In subperagraph
(1 sbove, a8 of tho recording date of ths npotlzs of dofacit

(§} The Tontrolfer whare. na of the recmiding dote of the fottes of dofeuit, a ilen
tor postpoued property tmaex has been tecorded spaingt the resl property to which
the notice of defeuie apnlies,

fef At loant 20 daye before tha dale of aris, deponit or onven o be depositzd in the
United States mell an envelope, reglatered or certied witn posiage propaid, cob.
taining & copy of the noticu of the e aun piace of sxle eddtessed to vach psmon
u’ whgmbs copy of the ootive of delavlt s o he muiled as provided i subdivisions

{d) The maillog of uetlseg v B3 mender s forth in aukdteidion (3) shall sot
impose upen any Heersed alferver. mioent, or employes of ehiy poresn entitled to
Meeeive notives 23 Heroln ret fortd ooy didy So cominunicats sueh podes to stceh ane
Hiled purgon from the faot thet the inalllng addesss uped by the couaty recorder
in the address of vuch witormey, azevt, o apbinres,

(4 PMeguert Ik tesirumont; veblioatipn; arvins

(4] Any dexd of Lo oy mortpage wih vever of ke homafter svacuted upon
regl propetty ey tvataly & rpeoest the 2 copy of any wedes af defaut and & copy
of nay notlice of wale thereunder =hadl b matted jo noy person s pacts therote st
the nddresa of such porsen given thereln ami w cony of dng noilee of detauls emd
of any notice of anto shel! be moiled tv onck gush poreon gt (e same Hme and in
the sate masner sounived fu tHeurh & sapoidte reovest therefor had been fHed by
each of mtich persenr ax devels anatherieed. I ony deed o teust or mortgage with
bovre: of sebe oxacuind sfter Beptember i, 1038, excopt & deed of trwd or isortgake
of any of the ricswer cxesplod trim the provigions of Mection Jvsd doer not ontsin
8 teguent of the trisior o soepagor for spoelal otivs st the gddeess of guch per
sotr gleen therelr or does coninin sech renterr bUt no addrese of such pramwon be giver
thervin mnd 2 oo peqoent for speolel wetfew 4y aneh Dustes o moripager i3 oube
ateptinily the form met Torth 1o thie sxethon ams subeviaently hesd recorded, & copy
ol the nollee of defendt shrll be pobibshed oben & week fur gt jsesd fout sresks g
newmapaiwr of genoesi circaluailon in the Gupitr fn which e prooperty 15 mituatest,
pavi subiestion to romntence aihuiu 1 Core after tite THinE of the natlce of de
faull. i Hew of sucl. publicntion g cony of the notioe o defuu may be delivered
peravpally o the trukis o merigegut wPLE audd: 19 duse oF s any Hve beford
publication te somurisied,

() Bffest of reduesi vosn (e cr ue Askise

Bl Mo reguest for eopy of any aothee fid for rronrd pursienl 2o thie seetlon boe
any atitemant or ablegtion B eny fueb regesat nor ahyr vecurd thereof poal af-
feet the titis to real property o oo Sebisd bodier By ey person thel Aoy parson
requoriing otples o datioe Hee o sleine ary diebd, titie 9 fooecert in, &F dse or
AR Bpar Hw prepecty desertbed b1 feed o basl 90 aortgage referted
fATetdsd by Blateling v $lel, o o-o, {1, ohersiive Sty 1, SEPY. BAtL BTN s
1242, p - § 2, spegoiey, off, One 5, UB9Y,



- i o propatty) aebingg esefdaint pesilng aag pubilvailee

A: uud in ihin recilen and Bections ¥4 and $934n “property’ mesns redl prop-
erty ¢r a ietsalinid catete therelm,

Befote any scie oi property oab be made gader the power of sale costalmsd in
any ceed of trust ot morteige hotice of the sale thercof must be glved by poating
a writbelt nolive of tie thaw snd place of sule, gl deperibing tne property to be rold,
6t least 50 dayn befers the dote sf esfe in one puliiie plice !y the ity where tha
properiy Is to be sotd, If the ureperty Ju to by mold i & olty, o1, i sot, tiry ju oo
public plece tn the judiend disilet jo vwhich *he praperiy is to be sobl, and pub-
Hahling 8 vopy fersof opcs: & wiek fov the sabte poriod, M sute newephper of gete
eral cirsubation published 5 the clty ip which the proncriy ur spme port theroof la
gituated, if sny prrd thereal Iy of cased b & 2ity. 4 nol, thes ' oo BEWEGAper
of getieral cirenigtion publisied in (e Sodiclel district in whick the psoperty o
soite part thereof tn situsted, sr it coae 3o avwinener of gecernl clrevigilen 1a pub-
lshing f4 the city ar judleicl diptviel, ae tie seen ez le, ih sstde fgewspaper of
peneral elrcuiation oubllehed ta the x-c;;snts i whlen i proporty or Womme part
thoreo! 1y situsiod. 2 coby of such nobies of eakd afizli aise be postsd te ome oo
splevous pleee oh Lie peoperty to be 35id ¢ ledst 20 ieys befors duts of sale In
sdditlon to any sthur desceiptles of the troserty, She nottee shall dweteclbe the
property by givitg o sirset nddvess, 1 ahy, of olber comineit desiphatlod, If AN
but 1f tbe property hne ne sirent address ar other sutmnoh designaidon, the uotioe
shail cogtain the nanw gad | sddresn of the bevefloliry gt whose ranuedt (ho sala ik o
ae condtieted And & statemeat thal Girections MGF o8 dUtaInen pursuant to & weltoes
requext submitted to the wensiiciary witnl (0 deym trom che first sublicatlon of
sch notice. Menetiohs afinll be desittes trenotibdy aulfivient o Joeute the property
it infortnation aw to the locﬂ.li?r! af the proseriy 9 given by referabty to ths
tlon antl aymroxziniets dlutance Trom the tearvat chossroede, frontage rowd, of ke
cess toad. if a legal description of the property = given, the vALGILY 0f the Bothow

and the Validity of the saic ahieli uot be a¥furted by the fuee thut the strest address,
S & v glier commnl deglpoation ¢ ¢ % ueme aud address of the banefislery,
or the directivns obtalned therefroms ure srrodecun of thal che blowet cddrems,

¥ 2 ¢ other commut deaignation ¢ ¢ % nese snd addros of the hameflelary
ot dirsetions ebtalied therefrom mro prultted. The term newabapet of genersl ole
wIntion Es ueed bergin ik ma osbined In article 1 (coumencing with Bedtion 8009) of
Chaptar 1, Divlaloa ¥, Title | of che Qovernmant Cule,

{Amended by Niate 89T, 0, 199, 0, — 310




Memorandum 78=-47 D - 39,200
) . EXHIBIY 15

; PROBATE OODS.

§ T84, Private waib; cenfiemation; minlmim price; reappraieal; appeduimont ot
neaw refarin .

No anic of teal proparty at private yoiy shail be continbed by the conrt unless the
sum offwred s nt losst 00 percent of the appraised value thercof, nor unlean auch
renl property has beent nppraised within ue@ year of the timoe of such sale, which
vale must e tho apprelsed value of widch téud poperty within one year prior to
the date of soch shle. 38 [ baw not besh s sppralsed, or It the court ix satistied
that the sppraisemest be too Righ or (00 Jiw, 2 now Eppralsement must be had.
This gy be done at adp Hme bolore the skle or conttrmetion thereof, Bich hew
apbralsetiont oy be tadde by the * * *  roferse who made the otlgined appralse.
mant without furthes owder of the court o+ Farther request for the appolutment of
amew ¢ 4 ¢ rolires. Intiecuscof ¢ ¢ ¢ death, temoval or otker dissbil-
mmmumm ¢ + o peforee, of If Tor just ciuse, s new * ¢ ¢ el
stee (& to be appointed, phocecdings Jor T appointment. shall be had a» in tho ¢ane
oF un originut appealssbectit of nn satute. : R
;&W by Stets 10987, ¢ B3, p. 2070, ¥ 1¢ Meats1070, o 1282, § 16, operaiive July

I 780 Privets sale;’ senflrmation bearinyp toarensed hids; apent's owmmisslons
’ tetermination ¢f smount ¢f bié

Upon the heacime Mg sourt muat examis Into the necomslty for the sale, or the
sdeantoge, beneflt well iatarent of the cxtnth in having the sale made, and the ef
forts of the cxecutor of mtluinistrator to expose the broporty to the market, T
titwt examine the retltbe aud vwithessen iR reintton to the wale; udd M It appenrs
to the court thnt pood reamat existud for the sale, that the rale wan lexhlly meds
and fairly conducied, nhid complled with the reqoivementa of the previnos sectlon,
that the s bid b et disoranortionats tg the volue, and It doow nok appenr that
& aui excectlng such Tt at least 10 pessent on the Mist ten thousand dollars
(#10,000) bid and 5 pefoent on the amolnd of the bid In exeens of ten thousand
dottary (§10,000y, exctuaive of the cxpenne oF & novw sile, way be obinlged, the court
shalt make po orider sepdirsdog the sxic wad directing sonveyancer to be execwted
otherwlse it ehail viente the male atdl gt unothee to be had, of which totles
muat be glven and the sxio iz sli poepoeta conductnd we it o previons anle had
tuker: pince. Hut i & written offer In s& dmcudt bt loant 10 porgent mote on the
firat ten thoumnnd deltuca (3106005 bid ad B percent more ok the amount of the
bid o excoma of tent theveind dollars (JI0,0001 19 mede o the coutt by & reaponsl-
ble pernon, oud tho offet eompiies with all provisions of the iaw, the eourt shatl
sevept such highee vhiur, conficm the sade be ruch prraon apd fix & reaschnbie coni-
petstion for the servléos bo (he vatste of the axont, P any, produelng the sucoess-
ful bidder, or, (n its disoretion, sriaer o tew saie. 3 move thas ope written offer
in an cmount at beast 10 wercont more ok the trst ton thoumamd dotlaes ($10,0001
bid aid 5 percent mors o8 che amednt of (he bl in exeons of ten thousnnd dolines
(#10.0003 In mude tu the tourt by coabonntble persons, awd it any mich inereased bid
vomspliea with afl thi twovinious of the law, 1he rourt hali sceept wiseh highest in-
_eteamed bid, confirm 8o snie to the pereed oakiog wich inccensed bid, nnd 2ix a
ressotinbde compoetintlion for (e gervicen to the satate of the agent, if auy, prodie-
Ing the suveenntul higder or, i ia diseretion, orjer a pew rale. The compeneation
of -the pgont produtag the auccomful bidder aball nol exceed one-half of the dif-

- ference between {oe amoube of the bid i the original return and the smount of
the succeastid bid, nd wich Heitatlon sbell not apply o sy compeusation of the
sgent boldiug the contract with the exectitse or administretor,

1




. or the purpeses of thin sectloit the amount of n hld shatl e determined by the
ootirt without remird to ony commlesivi o the amount of mch bld to which an
ugett may be entltied by virtte of o contract with tho execistor or sdministrator.
It siall be deterntined without regnnd to gay cotdition of the bid that a certain
ainoutit therwof be pald to an ngest by the executor or adtminlstrator, but notwith-
standing that w bid contnion sueh o comiltion, ouly sich eompenantion to xb agent
i in proper under the preceditiy provislotin of this section shall bo silowed, wad
sooeptatice of the hid by thoe court blnds the bidder though the compensation mo
allowed is Jeas thun the eompennation to which the agent woitld be entitied had the

' hlllur offere undl bids are mihject to the provislons of Beetlon ‘I'IBJ
m Hiabe. 1971, ¢, D48, 1 1980, § 1; Biats.1974, e D81, p, 3008, | 4, operatlve



tiemorandum 78-47 Study D-39,200
EXHIBIT 16

Measures Designed to Protect Against Sacrifice Sales

Court confirmation. All sales could be required to be confirmed by

a court which would be able teo throw out inequitable sale prices, It
appears that the standard applied by courts of equity in the absence of
statutory standards is that the bid must be so grossly inadequate as to
shock the consclence or raise z presumption of fraud or unfairmess. See
Ballentyne v. Smith, 205 U.S. 285 (1907) (bid one-seventh of property's
value). Requiring confirmation in every case would obviously be burden-
some, and the lack of standards would probably result in little protec-
tion and varying results. Accordingly, in states where court confirma-
tion is required, it is combined with an upset price, advance bid, or
antideficiency feature.

Upset price. A procedure may be provided for determining in ad-

vance the minimum price for which the property may be sold or for making
claims within a particular time after sale that the price paid did not
meet the statutory standard. In Chio, for example, the property must be
sold for at least two-thirds of its appralsed wvalue which, according to
the statute, i to be determined by three freeholders of the vicinity.
Ohio Rev. Code Ann. §§ 2329.17, 2329.20 (Page 1954). The sale must be
confirmed, at which time the equity of redemptiomn is cut off. Id.
Sections 2329,31, 2329.33. In Kansas, which also provides for statutory
redemption, the sheriff is required to make a return to the court which
then confirms the sale if it is in conformity with law and equity. The
court may decline to confirm if the bid is "substantially inadequate"” or
may fix an upset price. ¥an. Stat, § 60-2415(a), (b) (1976). Three
other states provide for upset prices. See the table infra, California
provides for upset prices at 90 percent of the appraised value in pri-
vate sales by an executor or administrator. Prob. Code § 784. The
drawback of any upset price statute is that it will require an apprais-—
al, A procedure could be devised where the judgment debtor could peti-
tion the court for an appraisal which, if it showed that the property
had been sold for less than two-thirds of its appraised value (or scme

other standard), would be grounds for ordering a resale.

-1-



hAdvance bids. A sale may be continued for a certain length of time

so the judgment debtor may seek a buyer who will pay a specified amount
over the high bid. In California, a private probate or partition sale
will be continued if a bid 10 percent higher on the first $10,000 and
five percent higher on additional amounts is obtaimed. Code Civ. Proc.
§§ 873,730, 873.740; Prob, Code § 785. iorth Carolina law provides for
advance bids on execution sales of 10 percent of the first $1,000 and
five percent of the excess, with a minimum increase of 525, to be made
within 10 days after the sale. The increase uust be deposited and an
undertaking for the remainder may be required by the clerk. A resale is
then ordered and, upon sale, is subject to another advance bid within 10
days. ®.C. Gen. Stat. §§ 1-339.64 to 1-339.68 (repl. vol. 1969} .
Antideficiency. An antideficiency feature may be applied to execu-

tion sales to prevent the judgment debtor from remaining liable where
the value of the real property should have been sufficient to satisfy
the judgment. In Pennsylvania, if real property is sold on execution to
the judgment creditor and it is not sufficient to satisfy the judgment,
the judgment creditor must petition the court within six months of sale
to fix the fair market value of the property. Satisfaction of the
judgment is granted to the extent of the falr market value. If the
petition is not timely filed, the debtor is released from any further
liability. Pa. Stat. Ann. tit. 12, §§ 2621.1-2621.10 (1967). Kansas
provides, apparently at the court's discretion, for crediting the fair
market value of the property on the judgment in a case where the court
holds a2 hearing to determine value. Kan, Stat. § 60-2415(b) (1976). An
antideficiency provision is not a complete protection where the value of
the property exceeds the amount of the judgment.

Note., The information presented in the following table is derived
from S. Riesenfeld, Creditors’ Remedies and Debtors' Protection 150-151
(2d ed. 1975) and G. Osborne, Handbook on the Law of iortgages § 307 (2d
ed. 1970). In some instances, these sgources do not purport to be
comprehensive. Hence, for example, the list of states providing for

upset prices may be incomplete and, accordingly, the last colummn indi-
cating states without any protective measures may be overinclusive.
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IT&TI OF CALIFORNIA . EOMUND 3. BROWHN JR., Gorarnor

CALIFORNIA LAW REVISION COMMISSION @

STANFORD LAW SCHOOL

STANPURD, CALIFORNIA 94308
413) 497179

LETTER OF TRANSMITTAL

Attached to this letter {s a copy of the California Law Revision

Commission's Tentative Recommendation Relsting to Redemption From Exe-

cution and Foreclosure Sales of Real Property. The recommendation pro-

poses to repeal the statutory right of redemption of real property from
execution and foreclosure sazles and, in its place, to provide for the

delay of judicial sales of real property for 90 days after levy.

The Law Reviasion Commission would appreciate the benefit of any
comments’ you might have concernlng the tentative recommendation. Com-
ments should be submitted as soon as convenient, but no later than

May 1, 1978. Please send comments to:
Californis Law Revigion Commiseion
Stanford law School
Stanford, CA 94305

Thank you for your attention to this matter.

Sincerely,

John H. DeMoully
Executive Secretary
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STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

R o relating to
HEDEMPTION FACM EXECUTION AND FORECLOSURE SALES
OF REAL PROPERTY

JANUARY 1978

CALTFORNIA LAW REVISION COMMISSION
Stanford Law School
Stanford, Celifornia 94305

Important Note: This tentative recommendation is being distributed
so that interested persons will be advised of the Commission's tentative
conclumions and can meke their views known to the Cotmimsion. Any
comments sent to the Commission will be conmidered when the Commisaion
determines what recommendation, if any, it will make to the California
Legislature. It ie just as important to advise the Commission that you
approve the tentative recommendation as it is to advise the Commission
that you object to the tentative recomanendation or that you believe that
it needs to be revised. COMMENTS ON THI3 TENTATIVE RECOMMENDATION
SHOULD BE SENT 'TO THE COMMISSION NOT LATER THANK MAY 1, 1974,

The Commission often substantially revises tentative recommends-
tions as a result of the comments it receives. Hence, this tentative
recomnendation 1s not necessarily the recommendation the Commismion will

pubmit to the Legislature,




#39.220 January 7, 1978

TENTATIVE RECOMMENDATION

relating to

REDEMPTION FROM EXECUTION AND FORECLOSURE SALES OF REAL PROPERTY

INTRODUCTLON

The Law Revision Commission is currently preparing a proposed vre-

vigion of the laws pertaining to the 2snfuicement of judgments.1 This

tentative recommendation involves vue aspeet cof the oversll study--

judiecial sales of real property and redemption from sale. This tenta-

tive recommendation is being separately distributed for review and

comeent in order to determine the reactisn to these proposals which

represent a significant departure from exlsting law.

BACXGROUND

Statutory Redemption From Judicial Sales

In California, statutes providing 2 right of redemption from execu=-

tion sales were first enacted in 1351q2 ‘his system, patterned after

the Field Code proposed for New York,3 has been described as the "scram-

ble" type of redempt:!.on.4 Under this svstes, the right to redeem is

1.

3‘

The full recommendation will be primarily concerned with the gen-
eral laws pertaining to enforcement of judgments contained In Title
9 (Sections 681-724e)} of Par: 2 of the Code of Civil Procedure.

The Commission 1s authorized to study creditcrs’ remedies in gen-
eral, and the enforcement of judgments and the right of redemption
in particular, by 1972 Czl. Stats., Res. Ch. 27, at 3227,

1851 Cal. Stats., Ch. 5, §§ 229-236. Stetutory redemption from ex-~
ecution and foreclosure sales is currently governed by Code Civ.
Proc. §§ 700a~707.

See New York Commissicners on Practice end Pleading, The Code of
Civil Procedure of the State of Hew--Yoilk §§ B44-850 (1850)., Al-
though the redemption system proposed in the TField Code was not
enacted in N¥ew York, it becezme the prevalling type of redemption in
the United States. S. Riesenfeld, Crcditor:z' Remedies and Debtors'
Protection 150-51 €2¢ ed. 1975). Thc Califorala statute in turn
became the model for redempilon iaws in the western states. See
Durfee & Doddridge, Redempticn From Foreclosure Sale—~-The Uniform
Mortgage Act, 23 Mich. L. Rev., 825, 8A6 n.93 (1925)}.

See generally, J. Hetland, Secured Real Extate Transactions §§ 7.7-
7.19 (Cal. Cont. Ed. Bar 1%74); S. Risscnfeld, Creditors' Remedies

and Debtors' Protection 149-54 (2d =~d. 1975)}; 5 B. Witkin, Califor-
nia Procedure Enforcement of .Judgment §§ 98-102, at 3464-68 (2d ed.
1971); Comment, The Statutory Right o<f Redemption in Californias, 52
Calif. L. Rev. 846 (1964)}.
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afforded the judgment debtor who owns the land, the successors in inter-
est of the judgment debtor, and persons holding liens on the land which
are subordinate to the lien under which the sale takes place.5 Redemp-
tion may take place at any time within twelve months after the sale of
the property.6 Redemption 1s accomplished by paying the execution sale
purchaser or prior redemptioner the amouut paid to purchase or redeem
the property plus the amount of a prior redemptioner's lien and speci-
fied amounts of interest and other expeusEJ.7 Redemption by the judg-
ment debtor or a successor in interest terminates the effect of the sale
80 that the judgment debtor or successor in interest is restored to his
estate.8 However, liens which have not been paid off in the process of

9
redemption reattach,” and a judgment lien under which the property is

5. Code Civ. Proc. § 701. Creditors entitled to redeem are termed
“redemptioners” by this section.

6. Code Civ. Proe, § 702, A redemption by a redemptioner must occur
within 60 days after 2 redempiion by a prior redemptioner. Code
Civ. Proc. § 703. It has been suggested that these 60-day redemp-
tion periods conceivably may continue to run after the 12-momth
period as long as there are quallfied redemptioners prepared to
redeen within 60 days after a prior redemption. See Comment, The
Statutory Right of Redemption in Californis, 52 Calif. L. Rev. 846,
852~53 (1964).

7. See Code Clv. Proc. §§ 702-703. A person rzdeeming from the pur-
chaser must pay two-thirds of one percent per month interest. Code
Civ. Proc. § 702. A person redesming from a redemptioner must pay,
in addition, two percent of the amount paid by the prior redemp-
tioner. Code Civ. Proc. § 703, The other items making up the
redemption price specified in the statute are assessments, taxes,
reasonable sums for fire insurance. maintenance, upkeep, or repair
of improvements on the property, and sums necessarily paid on a
prior obligation secured by the property. Code Civ. Proc. §§ 702-
703. Rents and profits or the value of the use and occupation of
the property may be set off against the redemption price. Code
Civ. Proc. § 707: House v. Lala, 214 Cal. App.2d 238, 245-46, 29
Cal. Rptr. 450, 454 (1963). Section 702 provides a summary hearing
procedure in the event of a disagreement over the redemption price.
As the discussion in Comment, The Statutory Right of Redemption in
California, 52 Calif. L. Rev. 846, 863-69 (1964}, fully demon-
strates, the determination of the redemption price frequently is
not an easy matter.

8. Code Civ. Proc. § 703; Rateman v. Kellogg, 59 Cal. App. 464, 474-
78, 211 P. 46, 51-52 (1922).

9, Code Civ. Proc. § 703; Kaiser v. Mansfield, 160 Cal. App.2d 620,
628-29, 325 P.2d 865, 870-71 (1958).




sold reattaches to the extent it has not been satisfied when the debtor
redeems.lo Redemption by a junior lienholder hzs the effect of satis-
fying the prior lien which is a part of the redemption price and pre-
serving the junior lienholder's security In the property which would

otherwise be lost at the conclusion of the redemption period as a result
of the sale under a superior lien.11

These provialons apply as well to foreclosure sales under a mort-
gage or deed of trust.12 If the property is sold for less than the
amount of the judgment, the redemption period is 12 months, as in the
cagse of redemption from an execution sale.13 If the property 1s sold at
a foreclosure sale under a deed of trust or a mortgage with the power of

sale at a price sufficient to satisfy the judgment, including interest,

costs, and expenses of sale, the redemption period is three months.la

There is, however, no statutory right of redemption after a private sale

under a power of sale in a mortgage or deed of trust.15

10. See Fry wv. Bihr, 6 Cal. App.3d 248, 251, 85 Cal. Rptr. 742, 743
{1970); Moore v. Ball, 250 Cal. App.2d 25, 29, 58 Cal, Rptr. 70, 72
{1967).

11. Bank of America v. Hill, ¢ Cal.2d 495, 502, 71 P.2d 258, 261
(1937).

12, Subdivision (a) of Code of Civil Procedure Section 7002 provides in
relevant part:

Sales of personal property, and of real property, when the
estate therein is less than a leasehold of two years' unex-
pired term, are absolute. 1In all other cases the property is
subject to redemption, as provided inm this chapter.

Similar language in the law in effect in 1852 was termed "inapt"
but found to be sufficiently comprehensive to apply to foreclosure
sales. Xent & Cahoon v. Laffan, 2 Czl. 595 (1852).

13, Code Civ. Proc. § 725a. FEven if thiere is a power of sale in the
mortgage or deed of trust, a movtgacee or frustee muet follow the
judicial foreclosure procedures in oraer to be able to obtain a
deficiency judgment for the difference between the fair market
value of the property and the total debt. See Code Civ. Proc.

§§ 580b, 580d, 726; Roseleaf Corp. v. Chievighino, 59 Cal.2d 35,
40-44, 378 P.2d 97, 99-101, 27 Cal. Rptr. 873, B75-77 (1963).

14, Code Civ. Proc. § 725a.

15. Penryn Fruit Co. v. Sherman-Worrell Frul: Co., 142 Cal. 643, 645,
76 P. 484, 485 (1904); Py v. Pleitner, 7C Cal. App.2d 576, 579, 161
P.2d 393, 395 (1945); Hetland, Land Contracts, in Caiifornia Real
Estate Secured Transactions § 3.73, at 130 (Cal. Cont. Ed. Bar
1970j.
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Where a right of redemption exists, the judgment debtor or a tenant

of the debtor 1s entitled to remain in possession of the real property

during the redemption period.16 The purchaser is entitled te receive

rent or the value of the uce and occupancy of the property from the

17

tenant in possession unitil a redemption takes place. If the debtor

redeems, reats and prcfits pald to the purchaser are a credit on the

redemption price.18 If the purchaser or redemptioner has occupied the

property, the debtor who redeems is entitled to the value of the use and

19

occupancy of the property.

Purpose of Starutory nedemption

The primary purpose of statutes permitting redemption from judicial

sales of real property is to force the purchaser at the sale (almost

always the judgment creditor or mortgagee)20 to bid an amount near the

16.

1?.

18.
19,

20-

Code Civ. Froc. 3 J06; First Hat'l Trust & Sav. Bank v. Staley, 219
Cal. 225, 227, 25 P.2d 982, 982 (1933).
&

Code Civ. Froc. 707; see Carpenter v, Hamiltom, 24 Cal.2d 95,
101-03, 147 P.2d 563, 566-67 {1944) ("tenant in possession” in-
cludes judgment debtor cceupying property during redemption peri-
od); Comment, Tie Statutory Right of Redemption in California, 52
Calif. L. Rev. 846, 865-69 (1964). A redemptioner has the same
rights to rents and profits from the time such person redeems until
a later redemption.

Code Civ. Proo. § 707.

House v. Lala, 214 Cal. App.2d 238, 245-46, 29 Cal. Rptr. 450, 454
(1963) (free uvse of property by judgment creditor is a profit
within meanirg of Section 707).

The defeasible tirle obtained at a sale subject to redemption, the
lack of notice, and the requirement of cash payment by outside
bidders, while the judazmont creditor or mortgagee can bid the
amount of the judgment. are the major factors discouraging bidding.
See Natlonal Conference of Commissioners on Uniform State Laws,
Handbook 238-5% (i322): G. Osborne, Handbook on the Law of Mort-
gages § 8, at 18 (2d =d. 1970); Durfee & Doddridge, Redemption From
Foreclosure Sale--The Uniform Mortgage Act, 23 Mich. L. Rev. B25,
832-33 (1925); Madsen, Equitable Considerations of Mortgage Fore-
closure and Redemption in Utah: A Need for Remedial Legislation,
1976 Utah 1. Rev. 327, 335; Note, Redemption From Judicial Sales: A
Study of the Tlliaols Statute, 5 U. Chi. L. Rev. 625, 626 (1938).
In a study in Mew Yorlk ir 1938, it was reported that, out of 40,853
foreclosuras. the mor:sgagee bld in the amount of the obligation in
40,570 cases. IMurray, Statutory Redemption: The Enemy of Home
Financing, 23 Wash. L. Rev, 39, 40 n.13 (1953).




property's fair value.21 The theory behind permitting other lien credi-

tors to redeem is that the property should be used to satisfy as many

22

creditors as possible. If the property is valuabtle enough, subordi-

nate llenholders are enabled to protect security that they would other-
wise 1032.23 Statutory redemption alsc has the purpose of giving the

debtor another chance to save the property by refinancing or otherwise
finding assets sufficient to pay off the debt.24
It is difficult to assess the actual effect of statutory redemp-—

tion. The states are almost evenly divided between those which permit

redemption from execution or foreclosure sales and those which do not;25

21. See Moore v, Hall, 250 Cal. App. 25, 29, 58 Cal. Rptr. 70, 73
(1967); Durfee & Doddridge, Redemption From Foreclosure Sale--The
Uniform Mortgage Act, 23 Mich. L. Rev. 825, 839-41 (1925); Comment,
The Statutory Right of Redemption in California, 52 Calif. L. Rev,
B46, 848 (1964).

22, S. Riesenfeld, Creditors' Rewmedies and Debtors’ Protection 149 (24
ed, 1975).

23. See Comment, The Statutory Right of Redemption in Califormia, 52
Calif. L. Rev. 846, 848 (1964).

24, See G. Osborne, Handbock on the Law of Mortgages § 8, at 17-18 (2d
ed. 1970); Durfee & Doddridge, Redemption From Foreclosure Sale~-
The Uniform Mortgage Act, 23 Mich. L. Rev. 825, 839 {(1925). The
one-year redemption perlod has been termed a “farm mortgage propo-
sition . . . based on the allowance to the mortgagor of possession
of his farm for another crop year after default, teo see if condi-
tions will not better and he be able to save the farm." National
Conference of Commissioners on Uniform State Laws, Handbook 270
{1922). A commentary on the law of New York, where statutory re-
demption was eliminated in 196Z, terms the "'desire to give judgment
debtors every opportunity to reccver their real property . . . a
form of paternalism predicated in part on the special status ac-
corded ownership of real property.” 6 J. Weinstein, H. Korn, & A.
Miller, New York Civil Practice para. 5236.02, at 52-675 (1976).

25. See G. Osborne, Handbook on the Law of Mortgages § 307 (2d ed.
1970}; S. Riesenfeld, Creditort' Pemedies and Debtors' Protection
150-51 (2d ed. 1975). Alihcugh there are some exceptions, redemp-
tion states usually permit redemption from both execution and
foreclosure sales. Of the 27 states permitting redemption from
executlon sales, five permit only the judgment debtor to redeem,
three permit redemption by the debtor and by crediters In order of
priority, 13 provide "scrambie" redemption, and six have some other
variation. Among the statzs without redemption are Florida, Geor-
gla, Missouri, Wew Jersey, Jew York, Ohioc, Pennsylvania, Texas, and
Virginia. Approximately 17 states have neither redemption nor any
other special provisions designed to prevent sacrifice sales of
real property.




however, there do not appear to be any studies comparing the resuits in
redemption states as opposed to nonredemption states. It is certain

that very few redemptions take place.26

RECOMMENDATIONS
The Commission has concluded that statutory redemption from execu-
tion and foreclosure sales has failed to achieve its purposes. The very
exigtence of the right of redemption operates as the greatest impediment
to the achievement of the primary purpose of obtalning a falr bid at the

sale because the purchaser can only cbtain title which is defeasible for

26. G. Osborne, Handbook on the Law of Mortgages § 8, at 18 (2d ed.
1970); Brodkey, Current Changes in Illinois Real Property Law, 10
DePaul L. Rev. 567, 578 (1961) (fewer than one percent of fore-
closed properties are redeemed); Murray, Statutory Redemption: The
Enemy of Home Financing, 28 Wash. L. Rev. 39, 42 n.25 (1953) (re-
porting a 1938 study showing that, out of 22,000 properties fore-
closed, only 204 were redeemed); Prather, Foreclosure of the Secur-
ity Interest, 1957 U. Ill. L. ¥, 420, 432, 452; Stattuck, Washing-
ton Legislation 1961--Real Property Mortgage Foreclosure--Redemp-
tion, 36 Wash. L. Rev. 239, 309, 311 n,3 (1961) (reporting a four-
year study showing that, out of 276 foreclosures, one redemption
was made by a mortgagor and two by other persons). The records of
the San Francisco Sheriff's Department from mid-1970 through mid-
1975 show that there were three redemptions out of 86 sales of real
property. Letter from Carl M. Olsen, County Clerk, City and County
of San Francisco (October 20, 1975) (on file at office of Califor-
nia Law Revision Commission). It is interesting to note that one
commentator has argued that, if the redemption statute works prop-
erly, there will be nc redemptions because the pessibility of a
redemption acts as a threat to coerce adequate bids at the sale.
See Note, Redemption From Judicial Sales: A Study of the Illinois
Statute, 5 U. Chi, L. Rev. 625, 627 (1938). However, for redemp-
tion to work in this model fashian, the complicated scheme would
have to be understood by the parties involved, there would have to
be adequate notice, and potential redeemers would have tc have
adequate resources so that they can make the threat of redemption
meaningful.




-
another year or, in certain cases, three months.z' The right of re-

demption thus makes "sacrifice" sales even more sacrificial. There are,

no doubt, exceptional cases in which the purchase price is unreasonably

27.

The commentators are nearly unanimous in recognizing tae drastic
effect the nature of the title obtained at a sale sub’ect to re-
demption has on bidding. See G. Osborne, Handbook on the Law of
Mortgages § 8, at 19 (2d ed. 1970); Carey, Brabuer-Sm:th, & Sulli-
van, Studies in Foreclosures in Cook County: II. Foreclosure Meth-
ods and Redemption, 27 111. L. Rev. 595, 615 (1933); Durfee &
Doddridge, Redemption From Foreclosure Sale--The Uniform Mortgage
Act, 23 Mich. L. Rev. B25, 841 n.51 (1925) (Redemption "certainly
caps the wall we have built to keep the public away from the public
sale. The best market for land is found among tnose who desire it
for immediate use, and to them, obviously, the redemption feature
1s prohibitive."”); Madsen, Equitable Considerations of Mortgage
Foreclosure and Redemption in Utah: A Need fcr Remedial Legisla-
tion, 1976 Utah L. Rev. 327, 353 (The "statutory right of redemp-
tion in reality tends to depress foreclosure sale prices and to
create other inequities."”); Madway & Pearlman, A Morigage Foreclo-
sure Primer: Part III Proposals for Change, 8 Clearinghouse Rev.
473, 478-79 (1975) ("Protecting the title of the bid purchaser and
eliminating post-sale redemption rights . . . wouid meet one of the
major objections of mortgagees because these practices tend to
depress foreclosure sale prices significantly."); Murray, Statutory
Redemption: The Enemy of Home Financing, 28 Wash. L. Rev. 39, 40
(1953) ("A person's desire for a particular piece of property would
have to be very strong to cause him to bid for it, as he knows he
is buying a mere expectation. Public participation at the sale was
one of the chief benefits that was expected ts follow when foreclo-
sure by judlcial sale was first orginated, but 1% is clear that
long redemption statutes have eliminated this benefit.”); Prather,
Foreclosure of the Security Interest, 1957 U. Il11., L. F. 420, 432
‘("When {the redemption period] is added to tie period required to
foreclose, the perfod of suspense in times of cconomic uncertainty
can become an almost intolerable burden.'); Shattuck, Washington
Legislation 1961--Real Property Mortgage Foreclosure-~Redemption,
36 Wash. L. Rev. 239, 309, 310-11 (1961) ("Persons interested in
buying land are not attracted to the sale. . . . The most they can
acquire is & chance. Bidding is stifled by the risk, however
remote, of redemption.'); Comment, The Statutc¢ry Night of Redemp-
tion in Califormia, 52 Calif. L. Rev. 846, 843 (1964) (The "condi-
tionai title is not attractive to investors.”). It is interesting
to note that the commentary following the redemption provisions in
the Field Code, which served as the model for the California stat-
ute, questions whether redemption affords any bensfit to the debt~-
or, New York Commissioners on Practice and #lealing, The Code of
Civil Procedure of the State of New-York 359 (1350;.




low and in which the debtor manages to obtain the money necessary to
save the property. The Commission has concluded, however, that whatever
protection is afforded debtors by the right to redeem in these excep-
tional cases does not justify the detrimental effect in the vast major-
ity of cases of the right to redeem. Accordingly, the Commission
recommends that the statutory right of redemption from judicial sale be
eliminated. This recommendation would not affect the equitable right of
a debtor to redeem from a sale at a grossly inadequate price where the
purchagser is guilty of unfairness or has taken undue advantage.

The Commission recognizes that a hurried, forced sale of real
property may result in a depressed price even where the sale 1s ahso-
lute. Consequently, a 90-day grace period should be provided between
the time when notice of a levy on the property is given29 and the time
when notice of sale fs first given.30 This 90-day period is analogous
to the three-month period before notice of sale afforded a mortgagor or
trustor for the purpose of curing the default under a mortgage or deed
of trust containing a power of sale.31 During this time, the judgment
debtor may refinance the property in order to pay off the lien under
which 1t would otherwise be sold, sell the property privately subjgct to
valid liens in order to realize a higher price than would be obtained at
a forced sale, or acquiesce in the judicial sale but seek potential

buyers by advertising and personal contact.

28. See, e.g., Odell v. Cox, 151 Cal. 70, 90 P. 194 (1907); Smith v.
Kessler, 43 Cal. App.3d 26, 31-32, 117 Cal. Rptr. 470, 473-74
(1974).

29. The forthcoming recommendation concerning enforcement of judgments
will provide for a levy in all cases of execution and foreclosure.
Under existing law, no levy is required where a foreclosure Judg-
ment is being enforcéed., See Code Civ. Proc. § 684; Southern Cal.
Lumber Co. v. Ocean Beach Hotel Co., 94 Cal. 217, 222-24, 29 P,
627, 629 (1892). TFurthermore, notice of levy will be required in
every case.

30. At least 20 days' notice of sales of real property is required by
subdivisfon 3 of the Code of Civil Procedure Section 692, Hence,
under this proposal, the property could not be sold sooner than 110
days after notice of levy is given to the judgment debtor.

31. Civii Code §§ 2924, 2924f.



The delay of sale provision should not apply to leasehold estates
with less than two years' unexpired term at the time of levy. This
exception is consistent with existing law which provides that sales of
such Interests are absolute, that is, not subject to redemption.32

The proposed scheme should accomplish more effectively the main
purposes of the redemption statute-—-to obtain a higher price at execu-
tion and foreclosure sales and to provide the debtor with an opportunity
to retain the property. The proposal would benefit judgment creditors
and mortgagees since they would have to walt only 90 days rather than a
year before receiving satisfaction in the amount of the value of the
property. Junilor lienholders may protect thelr interests by redeeming
from the superior lien before the property 1s sold and thus being sub-
rogated to the benefits of the superior lien.33 The proposal would also
eliminate the speculative aspect of the existing law which results from
the fluctuation in land values during a year's time. It would achieve a
more equitable balance between the interests of the debtor and the
creditor and would have the added virtues of simplicity and ease of

administration.3a

32. See Code Civ. Proc. § 700a.

33. The pre-sale right of subrogation upon redemption from a superior
lien is provided by Civil Code Section 2904:

2904, One who has a lien inferior to another, upon the
same property, has a right:

1. To redeem the property in the same manner as its owmer
might, from the superlor lien; and,

2. To be subrogated to all the benefits of the superior
lien, when necessary for the protection of his interests, upon
satisfying the claim secured thereby.

The Commission does not propose to alter this right.

34, Indiana recently enacted a statute providing a six-month delay of
execution sales coupled with an upset price of two-thirds the
appraised value of the property. Ind. Code Ann, § 34-1-37-1, T.R.
69{a) (Burns 1973). OCne commentator suggested in 1938 that Cali-
fornia substitute a grace period of a year for the one-year redemp~
tion period. King, The Enforcement of Money Judgments in Califor-
nia, 11 So. Cal. L. Rev. 224, 228-29 (1938). For reasons given in
the text, the Commission believes that its proposal 1s preferable
to these alternatives.




In the course of preparing this recommendation, the Commisslon con-
sidered several other alternatives to statutory redemption—-the most
important being: requiring court confirmation of sale,35 fixing an
upset price,36 allowing advance bidding,s? and extending antideficiency
lepislation to cover execution sales.38 Although some of these options
may be preferable to statutory redemption as it exists in California,
they have their own drawbacks that are avoided in the proposed statute.
Generally speaking, these alternatives would require a court hearing in
every case, thereby increasing the expenditure of time and resources by

the parties and the judiclal system. The Commission is rindful of the

35. Court confirmation, in the absence of an upset price feature, would
be intended to protect against unreasomably low sale prices. It
does not appear that any state provides for court confirmation of
execution sales without combining it with an upset price or advance
bid procedure. In California, Code of Civil Procedure Section
568.5 provides for court confirmation of sales by receivers. There
is no right of redemption after a sale by a recelver. Code Civ.
Proc. § 568.5.

36, Five states have a procedure for appraising the property and set-
ting an upset price, usually two-thirds of the appraised value.
E.g., Ohio Rev. Code Ann. §§% 2329.17, 2329.20 {(Page 1954). Cali-
fornia law provides an upset price of 90 percent of the apprailsed
value in private probate sales by an executor or administrator.
Prob. Code § 784. Appraisals are a matter of course in probate for
tax purposes but would be an additional expense in execution and
foreclosure sales.

37. Only Forth and South Carolina provide for continuing an execution
sale so that the judgment debtor may find a buyer who will pay a
specified amount over the last bid. H.C. Gen. Stat. §§ 1-339.64 to
1-339.68 {repl. vol. 1969); S.C. Code § 10-1770 {1962). California
law provides for advance bids at private partition and probate
sales. Code Civ. Proc. §§ 873.730, 873.740; Prob. Code § 785.

38. Pennsylvania requires the judgment creditor to petition the court
within six months of an execution sale to fix the fair market value
of the property if the price obtained at the sale is Insufficient
to satisfy the judgment. Satisfaction is granted to the extent of
the fair market value of the property. If a petition 1s not timely
filed, the debtor is released from liability. Pa. Stat. Ann. tit.
12, §8 2621.1-2621,10 (1967). Kansas also permits the court to
credit the fair market walue of property on the judgment. Kan.
Stat. £ 60-2415(b) (1976). California's antideficiency legisliation
applies only to foreclosures under mortgages and deeds of trust.
Code Civ. Proc. 5§ 580b, 580d, 726.
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fact that the costs incurred in such additional proceedings would be
borne by the judgment debtor, to the extent that the debtor is solvent,
and ultimately by borrowers and consumers in gene}al. The proposed
statute is most likely to forward the interests of both debtors and

creditaors.

PROPOSED LEGISLATION
The Commission's recommendation would be effectuated by enactment
of the following provisions, to be included in the forthcoming Tentative

Recommendation Relating to Enforcement of Judgl_ngnts:39

39. Section numbers in brackets in the proposed legislation are refer-
ences to sections in the forthcoming comprehensive renommandarion.
Where appropriate, corresponding provisions of existing law are
cited. Matter in the proposed legislation unrelated to the subject
undar consideration in rhis recommendation has been omitted.
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968/607
Code of Civil Procedure § [703.630] (to be added). Notice of sale
[703.630.] (a) Before property levied upon may be sold, the levy-

ing officer shall give notice of sale as provided in this section.

(b) The notice of sale shall be in writing, shall describe the
property to be sold, and shall state the time and place of sale. Where
an interest in real property is to be sold, the notice shall describe
the real property by giving 1ts street address or other common desig-
nation, if any. If a legal description of the real property is given,
the validity of the notice is not affected by the fact that the street
address or other common designation given is erroneous or omitted.

(f) Notice of sale of an interest in real property shall be given
as provided in this subdivision not less than 20 days before the date of
sale. Notice of sale shall be posted (1) in one public place in the
city in which the interest in the real property is to be sold, if it is
to be sold in a city or, if not, then in one public place in the judi-
cial district in which the interest in the real property 1is to be sold
and (2} in a conspicuous place on the real property. A copy of the
notice shall be published once a week for the same period in a newspaper
of general circulation published in the city in which the real property
or a part thereof is situated if any part thereof is situated in a city
or, 1f net, then in a newspaper of general circulation published in the
judicial district in which the real property or a part thereof is situ-
ated, If no newspaper of general circulation is published in the city
or judicial district, a copy of the notice shall be published for such
time in the county in which the real property or a part thereof is
situated. Not less than 20 days before the date of sale, notice of the
sale shall be mailed to any person who has requested notice pursuant to
Section [702.270, to replace Section 692z] and to persons holding
interests recorded in the office of the county recorder, and shall be
delivered personally to the judgment debtor or mailed to the judgment
debtor at the judgment debtor's business or residence address last known
to the judgment creditor or mailed to the judgment debtor's attorney.
As used in this subdivision, the term ''mewspaper of general circula-
tion," has the meaning provided in Article ! {(commencing with Section
6000) of Chapter 1 of Divison 7 of Title 1 of the Govermment Code.
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(g) Notice of sale of an Interest in real property, other than a
leasehold estate with an unexpired term of less than two years at the
time of levy, may not be given until after the expiration of %0 days
from the date notice of levy was mailed to the judgment debtor.

(h) In addition to the notice required by this section, the judg-
ment creditor may advertise the sale in the classified or other adver-
tising section of a newspaper of general circulation or other periodical

publication.

Comment. Subdivisions (a) to (f) of Section [703.630] would con~
tinue the substance of portions of the first three subdivisions of
exlsting Section 692 (to be repealed).

Subdivision {g) would have the effect of delaying the sale of
interests in real property (other than leasehold estates with unexpired
terms of less than two years at the time of levy) for 90 days in addi-
tion to the period provided for notice of sale.

Subdivision (h) is new. It provides for the publication of ad-
vertisements concerning the sale of the property in other periodicals.
Reasonable expenses of advertising in this manner would be a recoverable
cost under Section 1033.7. Subdivision (h) is permissive, not restric-
tive. The judgment debtor may zlso desire to advertise the sale.

The provisions of this section pertaining to sales of real property
would also apply to sales pursuant to foreclosure judgments. Section
726,

568/615

Code of Civil Procedure § [703.770] (to be added). Absolute sales
[703.770,] A sale of property pursuant to this article is ab-

solute.

Comment. Section [703.770] would supersede the first sentence of
gubdivision (a) of existing Section 700a (to be repealed) which makes
absolute only sales of personal property and of leasehold estates with
unexpired terms of less than two years. Section [703.770} reflects the
proposed repeal of the statutery right of redemption from execution and
foreclosure sales. See existing Sections 700a-707 (to be repealed).
Sales of interests 1n real property {except for leasehold estates of
less than two vears' unexpired term at the time of levy) would be de-
layed 90 days. See Section [703.630{(g)]. This will be done in order to
provide an opportunity for the judgment debtor to redeem the property
from the judgment creditor's lien before sale or for the judgment debtor
and judgment creditor to advertise the sale and give notice teo potential
buyers. See Civil Code § 2903 (equity of redemption}; Code Civ. Proc.

§ [703.630(h)].
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This provision would not eliminate the equitable right to redeem
from defective execution and foreclosure sales, See Odell v. Cox, 151
Cal. 70, 90 P. 194 (1907) {(grossly inadequate price and excusable ig-
norance of levy and sale}; Smith v. Kessler, 43 Cal. App.3d 26, 31-32,
117 Cal. Rptr. 470, 473-74 (1974) {(grossly inadequate price and manifest
unfairness).

The elimination of the statutory right to redeem would not affect
2 right to redeem afforded by federal law. See, e.g., I.R.C. § 6337
(120-day redemption period after sale of real property to collect
federal taxes). '
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